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PREFACE

This review is one of a series of functional reviewsommissioned by the Government of
Romania funded by the European Unicemd carried out by the World Banlks objectiveis to
analyz the functioning of institutions of the judicial sysfein Romania and to provide
analytical and advisory input to &ole the Rmanian authoritie® formulate an action program
to improve the performance of the judicial system.

The current review differs frorprevious reviewsn two important aspects(a) it addresses a

series of institutions across different branchégovernment, some of them with considerable

and increasing independence from the executive bramct{b) it is an element agreed on by the
European Union and thBovernment as part of the pemtcession Cooperation and Verification
Mechanism (CVM). Thereview, however, is not primarily intended to inform the CVM
evaluation, but rather to set a course for future actiordbas sound empirical analysihe
Functional Review has a much broader focus t|
recognizng improvements already made, emphasizes areas and options the Romanian authorities
may want to consider for strengthening sector performance.

The present report c ojwdcdalsystemadteam ged hgrawith broad R o m
scope.In accordwith the terms of reference (appendix in addition to the courtghe review
coversthe Ministry of Justicé focusing on those functions most directly related tojtidéciary

andto thePublic Ministry (PM§& the PM itself and arangeof independent lgal professionals

whose work complements and in some cases replaces that of judges and prosecutors. Within the
judiciary, aside from the ordinary courts, the review also addressed the operations of the Superior
Council of Magistracy, the Judicial Inspecite, and the High Court of Cassation and Justice, all

of which operate quaséndependently. They have their own budgets and administrative
structures, although are still governed by laws on staffing set by Parliament and staffing levels
approved by theahinet. Within the PMthe team also looked #te quasindependent National
Anti-Corruption Directorate.

The nost notakéd exclusiongrom the reporaare the Constitutional Court, the military couttse
Directorate for the Investigation of Organized Ggirand Terrorismthe National Integrity
Agency, and various administrative bodies responsible for making preliminary decisions on
issues that may end up in the courts if the partiedissatisfied with the initial results. Romania

does not have aeparate set of administrative courts within or outside the ordinary judiciary.
Other entities of possible interest include arbitration centers set up by chambers of commerce,
law schools, and nongovernmental organizations specializing in legal matters.

The review provides aassessment of the organization and functioning of the judicial system and
recommendations to improve its performgnesm analysisof system resources and their

L An overview is available online at

www.worldbank.org/content/dam/Worldbank/document/Romania_Snapshot.pdf

2 For a schematic representation of the elements of the system see World Bank (2012).

SThus, the MOJ6s r ol danding prigoms werie axgludédeaipngsnithaseviathen activitied

regarded abeing outside of the scope of this reviddowever, he team dicconsultwi t h di rectors of t
main offices



file://///cdi-dc1/projects/World_Bank/ECSP4%2013-01Romania%20Judicial/Edited%20by%20Jonathan%20Aspin/www.worldbank.org/content/dam/Worldbank/document/Romania_Snapshot.pdf

contribution to system performancehe information and communicatientechnology
environment and its managemeand a systematic framework to identify and mitigate risks
affecting the performance of the judicial system
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OVERVIEW

This review is one of a series of functional reviews commissioned by the Government of
Romania(GOR), funded by the European Unioand carried out by the World Bank.is an
elementagreed on by the European Union and the Government as part of thecqestion
Cooperation and Verification Mechanism (CVM) established to assess further need for reform in
the judicial system and to sugges tationiatbther ms t h
European Union system. The objective of the review is to amahg functioning of institutions

of the judicial system in Romanigith a view to providinganalytical and advisory input the

Romanian authoritieas theyformulate an actio program to improve the performance of the

judicial system.

Scope

In accordance with the terms of reference agreed with the GOR, the analysis iriolade#ion
to the courts, the Ministry of Justi@docusing on those functions most directly relatedhi®
judiciary andto thePublic Ministryd the Rublic Ministry itself, and arangeof independent legal
professionals whose work complemengd in some cases replacabat of judges and
prosecutors. Within the judiciary, aside from the ordinary couresréview also addressthe
operations of the Superior Council of Magistracy, the Judicial Inspectorate, and the High Court
of Cassation and Justice. Within thebic Ministry, it considerghe quasindependent National
Anti-Corruption DirectorateThe analysis does not covéne Constitutional Court, the military
courts, the Directorate for the Investigation of Organized Crime and Terroribie National
Integrity Agency, and various administrative bodies responsiblerdndering preliminary
decisionson issues that may end up in the courts if the partieslissatisfied with the initial
resultsobtained in these bodies

Questions Addressednd Main Findings

Thereview examines thllowing main issues relating to judicial system performance, looking
at both the individual agency level and the collective performance

Efficiency. as measured by the timeliness of case dispositions and productivity;

Quality: as indicated bgorruptioni n t he judiciary, the judici
addressingcorruption in the broader public sector, and the extent to which there is
uniformity in legal interpretationby courts

1 Accessreferring to whether ordinary citizens can and do use court services.

il
il

The overarching theme is that strategic managemehegtidicial system is needed strategic
approach to managing the systeneans that system performance is measured based on a
framework covering relevant performance aspects (e.g. efficiency, quality, access) and that
system performance targets are Retsources are then allocated to achieve these targets within a
given time frame. At the same time, system performance is monitored to take corrective action if
the set targets are not being achieved. An evaluation at the end of the agreed upon time period



generates lessons learned that will then inform resource allocation for the next management
cycle.

The options for performance improvememé based on aepformance assessment (component
1), which is linked tosystem resources (component 2: human arahéial resources; component
3: information and communication technology), and risk manage@amiquegcomponent 4).

To arrive at the conclusions in the reviegyalitative and quantitative approachesre
combined. The first step involved &fthition of hypothesized problems and their causased

on reports and interviews with a broad set of stakeholdarsa second step, competing
hypotheses were then tested through statistical analysis and comparisons with international
benchmarks, standards, amagiices. In a third step, longnedium, and shorterm options for
addressing the most relevant issues were identified.

Themain findings of theeviewcan be summarized as follows:
1 OverallJudicial System Resources

Thej udi ci al Sy st eitmdthe norma Bunopearerangeait dmes wot suffer from
overall budgetary constraints. However, the lack of strategic management and planning across a
fragmented system leads to a suboptimal use of resources and a level of performance that, in
some respds, is belowwhatthe judicial system could achieve.

1 Efficiency

On efficiency, the main challenge is that valuable human and financial resources are allocated to
deal with nomrpriority cases. Combined with the absence of measurable system performance

targets and appropriate budgeting, the judicial system does not focus its resources on priority
areas. As a result, the number of cases that are d#althwvthe courts is excessive.

1 Quality

On quality, there is a perception by a significant part of tmulation that the judicial system is

not fully able or willing to fight corruption within the system itself and across the broader public
sector. Such a perception undermines its credibility. The perception that the law is not applied
uniformly is therefoe seen to bdinked to corruption rather than to the rapidly evolving legal
framework and the weaknesses of existing meshanto ensure more uniformity.

I Access to Justice

On access, the availability of quality legal aid services prior to a court antinneffective
alternative dispute resolution mechanisms that could settle issues prior to their reaching the
courts continue to be a challenge. A key requirement for addressing these performance issues
effectively is the introduction of systemide straégic management and planning based on a
solid system performance measurement framework as proposed by the review.



Performance Assessment

Efficiency

The review assesses efficiency in terms of timeless and productivity. Despite the substantial
increase in cgeloads in recent years, using the court statistics available, the judicial system does
well in terms of delay and productivity. Romania is similar to other countries in the region in
seeing an increase in caseloads. Between 2007 and 2011, the numberoafses registered
annually across the first three levels of jurisdictipdécatorii tribunals, and courts of appeal)
increased from around 1,488,000 to 2,300,000. Over the same period of time, the number of
pending cases rose from roughly 2,000,008,8©0,000.

Ondelayan anal ysis | i mi tceud statisticsvoudesuggesttatRenmdiaan o0 wn
courts are performing relatiljewell: it takes less than a year to disposenoft caseand many

are settledn less tharsix months.However, addibnal data sources indicate the system could
perform better. fie existing statistics only capture the time from the filing of the case to
disposition at the sammourt Also, they do not allow for tracking the time it takes for a case to

be disposed of wimemultiple instances/appeals are involved. The European Court of Human
Rights receives a high number of cases from Romania for violation of the right to a fair trial
within reasonable time. The Court has identified the issue of multiple appeals as @aitruct
challenge causing unreasonable delay for many litigants in Romania. The data generated by the
court user survey carried out for this review indicate that multiple appeals, not captured by
current Romanian statiston delay, indeed constitute a clealyje. It finds that for 23 percent of
parties across the first three levels of jurisdiction, the court that handled the case was the third or
higher instance dealing with the case. Interestingly, 22 percent of respondents who were parties
say that theijudecatori, which are designed to be first instance cowtse at least the third
jurisdiction dealing with their case.

On productivity, court statistics indicate that in spite of the rising caseload over the period 2007
to 2011 the courts have been atdléeep clearance rates (cases disposed over cases filed) stable
at between 90 and 100 percent. The operativity rates (cases disposed over stock plus new filings)
also remain stable over the same period of time ranging between 75 and 80 percent.

A closeranalysis of the case management data warrants some reservations though along different
dimensions for judges and prosecutors. For the judges, much of the higher caseload comprises
trivial cases, mass cases of litigation against the government, applidati@itering sentences,

and the review of enforcement cases. Many of them masnaot thejudicial effort invested in
themand should have been filtered and directed to other and more appropriate dispute resolution
mechanisms. As to prosecutors, the conviction rate (convictions over cases indicted) is close to
100 percent and excessively high. At the same time, they indatidnt 3 percent of the cases

that come to them, a rate much lower than a normally expected rate of at least 25 percent for
serious crimes and 10 to 15 percent for minor property crimes. For the remainder, the
prosecutors spend a lot of time justifying witney will not act on some cases while too many
others remain in investigative stage. The European Court of Human Rights has identified this as
another structural cause of delaye picture provided based on productivity as measured in
terms of clearanceperativity, and conviction rates may therefore be somewhat distorted.



Quality
The review assesses the quality of judicial service delivery in terms of corruption and non
uniform interpretation of the law, two recurrent performance aspects in CVM reports.

On corruption, eperiential surveys, public opinion polls, and interviews report that some
corruption is present in the justice secfbine 2011 Life in Transition Survey carried out by the
European Bank for Reconstruction and Development in 39 couritiess the region finds
decreasing but comparatively high prevalence of perceived unofficial payments in civil courts
(10 percent compared to 18 percent in 2006 and 1 percent on average in Western Europe). At the
same time, the number of magistrates iratictand convicted for disciplinary and ethical
violations between 2006 and 2011 remains low. While the Life in Transition Survey finds low
but increasing satisfaction with service delivery in civil courts (33 percent compared to 27
percent in 2006 and 40 ment on average in Western Europe), trust in the courts has been
decreasing (only 14 percent of respondents have some or complete trust in the courts, compared
to 28 percent in 2006 and more than 50 percent on average in Western Europe) potentially due to
the perception by the gener al powntbatkicarruptioin t he |
the broader public sectofhis would explain why the trust of actual court users as assessed by
the court user survey carried out for this review ihbrgat 3.16 on a scale from 1, lowest, to 5,
highest).

On inconsistent judgments and raniform legal interpretation by courts, data to assess the
extent of the challenge is currently not available in the case management system or other
statistics. Whildts prevalence is mentioned as a problem by external observers such as the CVM
and not contested by members of the judicial system, quantifying its exact prevalence would
require a comprehensive cdde analysis exceeding the scope of the current revieame
unpredictability is inevitable in a new system, and in Romania the challenge of uniform
application of the law is exacerbated by a rapidly changing legal framewdénke non
uniformity is sometimes linked to corruption or judges deciding casasdlimfiependence, but

with no regard to how the law has been interpreted in similar casemre likely cause is
insufficient standard setting and enforcemieytthe judicial system as a whol€he impact of
recent legal changastroduced to address thikallengewill have to be monitored.

Access

Litigation rates (nearly 10,000 cases per 100,000 inhabitstseay are high compared to
neighboring countries and Western Europe. Thgygest that access to the judicial system is not
significantly obstructednd may need to be managed better by improved filtering of frivolous
cases Cost was not found to be a major obstacle as using the system is relatively cheap. In
addition, 29 pera# of respondents to the court user survey carried out for this review had been
exempted from court fees. However, the survey also found that there is room for improvement as
the satisfaction among those using the system was only slightly positive vg#tirés access
aspects such as the ease of finding useful information about their rights, the ease of getting to the
court, and the clarity of information given by the court. The share of unrepresented parties is
relatively high with 21 percent. At the santime, loth judges and prosecutors reptbrat they

provide particular assistanc® unrepresented parties However , Romani ads |
legal aid, among the lowest in the regisuggest that those who need to have access to a
lawyer paid for byhe State may not receive the services they need.



System Resources

While the level of resources available to the Romanian judicial system is within the normal range
of European countries, the revidinds thatavailable resourcesould be better use® improve
their contribution taservice delivery.

Human resourcesould be better used to improve service delivery

Human resources are a key factor for judicial system performance across all performance
measurement areaso analye dficiency, the question addssed is whether there is thght

mix and quanty of human resource® meet demand effectivebnd do strategic management.

To analye quality, the review considerthat he entry of competent (and noorrupt) judges,
prosecutors, ahstaff into thesystem ikey for overall performanc& o assess how muchkaess

is constrained byuman resourceshe key question addressed is whether there is enoughostaff
ensure access to justice.

On staffing levels, the number of judges and prosecyersapitafit European norms and is
appropriate. The complaints of excessive workloads for judges reflect a lack of case filters rather
than a lack of judges. The ratio of clerlgsdfierii) perjudge is too low. Finally, the allocation of
judges and staff among uxs does not fully match caseloadsdeépendenprofessionald such

as private attorneys, notaries, and bailiffsre vital to overall system functionings well
Overall, however, these independent professitinsotseem tgose the most serious challeage

to judicial system performance in Romania

On recruitment, evaluation, and promotitime system is effective in ensuring that qualified staff
enters the systemlhe entry requirements for magistrates aydfierii are consistent and
rigorous. The traimg and testing in professional schools is considered high quality. Overall,
promotions are based on objective grounds. Also, the effectiveness of the Judicial Inspectorate in
sanctioning judges in breach of disciplinary rules could be improveait@wcing and retaining
gualified staffthrough appropriate wage levels, the salaries and pension benefits of judges and
prosecutors are high by public sector standards. There is no evidence that wages are an
impediment to recruitment.

Financial resourcesshouldbe tied to performance goals to focus better on service delivery

Financial resources and budgeting cut across all performance measurement areas; for strategic
management to be successful, financial resource allocation needs to be tied to sector performance
objectives. The focus should be on setting measurable system performance targets for efficiency,
guality, and acceésand to allocate financial resources in a way that achieves these targets.

On institutional arrangements and the budgeting prockissugh the budget structure applied in

the public sector in Romania is organizgg function,budget proposals by line ministries are
submitted ina programmatic formThis program budgeting approads, however, primarily
theoretical It has limited use in pdlice becauseeach spending authority manages and monitors
budget execution primarily based dhe traditional budget classificatiogystem used in
Romania, which is based solely on inputs, but does not include performance targets in terms of
outcomes of gecific programsSao even though the budget is submitted with estimates for
programs to be implemented in the coming budget year, there is no incentive to analyze the
performance othoseprograms The inclusion of performance targets and data shouldkey a
aspect of program budgeting



On budgetary allocations, income generation, and sector expendRuoesna ni ads over al
sector budgetis a percentage of the gross domestic profhlist within the upper range of
European Union membeountries but the legal aid budget falla the bottonrange.

The courtsd budget management was to move fr
Cassation and Justice in 200%e transfer has not yet occurred. It would entail moving staff to
the High Court, which |l acks capacity for the
decoupled from management of human resources or from that of other resources (mainly ICT
andinfrastructure investments). It is much harder to ensure proper strategic management of the
sector when decisions on the various resources are divided. The same logic also applies to the
Public Ministry, which, despite managing its own budget, dependsthmar agencies to plan

human resources.

The fragmentation ofinformation and Communications TechnologffCT) needs to be
overcome

ICT has the potential to enhance efficiency, quality, and addsssy an Enterprise Architecture
Methodology thereview exanmed the sector not onfpr ICT, but alsdfor thekey components:
strategy, people, information, and business process

The Romanian judicial institutions have made great strides toward leveraging ICT to improve the
pefformance of the judicial system incent yearsBut simply automating existing processes will

not eliminate problems or bring about notable productivity gains. Changes in regulatory
frameworls, policies, and directives, business process design, stakeholder aog adoption,
human resourceapacity, and correct skills nesare essential for further process efficiencies
The functional gaps identified by the revidughlight the key areas requiring improvemaist
discussed below. There is @ed for a more coordinated and integrated ICatesgy ICT
governance mechanisms, ICT capacity strengthening, improved user training, and improved
access to case file information by judges, staff, and the public. Most important, the quality of
data needs to be improved so they can be used more effefivenanagement purposes.

Risks

The review provides a systematic framework for the Romanian authorities to measure judicial
system performance. In addition to the measurement areas covered by the review (efficiency,
guality, and access), strategic mamagat is included as an aspect cutting across all
performance measurement areas. The framework identifesmationally recognized indicators

to be used for each measurement area (e.g. clearance rate, caseload per judge/prosecutor, cases
disposed per judgprosecutor to measure productivity) as well as availabdasurement
technigueqe.g. case management statistics, d#seanalysis, court user surveys, and opinion
polls). The framework also identifiegotential causes of low performange.g. mismatch
betweengeographic distribution afaseload and staff causing low productivifihe framework

is intended to help the authorities establish a coherent sector performance measurement system
to set performance goals and monitor the progress toward aghtbeim.

Performance improvement initiatives are subject to risks that need to be identified and managed
e.g. reform fatigue or resistance to refornitie review therefore suggests an approach to
manage them and minimize their impact. The review identiss/ant risks, shows how they

(0]



can be identified, and examines their likely causes so that targeted risk mitigation measures can
be designedReform fatigue, for example, can be revealed by cynical responses to new
measures. They may be caused by tooukatjchanges in goals and policies. Tying policy and
legal changes to specific, measurable service improvements can mitigate the impact of such
reform fatigueand keep people motivated to continue reform efforts

Recommendations

Strategic Managemenghouldfocus on improving outcomesy making available resources
better

A crosscutting issue affecting judicial system performance across all measurement areas is the
lack of grategic management and plannaighe system level. Theyrenot widely developedi

the judicial system but for a country like Romania it seems essential to introthex® now.
Romania does not a sreals@Gumanhfimangial and kCigaerduslysThges t e mod s
automatic assumption is that any performance gap will be resblwenore resources, and when
resources are not forthcoming, tmaatterswill not get much betterThis focus on inputs and

individual agenciesnstead of overall system performaritas inhibitedthe performance gains

that a more strategic approach would provide. All resources (financial, hulgdn,
infrastructure, and other materials) should be programmed comprehensively

The performance of the system thus needs to be measured systematicallyeswiilce
allocation tied to performance goaR.0o ma n i a 0 stodayis tcamalicated by the several
independent entities charged with parts of the basic function. Sector budgets are handled by the
Public Ministry, the Mnistry of Justice(for most cours), theSuperior Council of Magistracy

(for its own budget and as recommendations to tivaskty of Justicefor the ordinary courts),

and the Hgh Court of Cassation and Justiter its own budget). Decisions on human resources
(numbers, location, appdment, and further management) are divided among timstvy/ of

Justice the Rublic Ministry, and the 8perior Council of Magistracy as well as theabinet and
Parliament, which enacts the laws determining numbers and location. ICT strategy and decisions
are similarly fractionalizedA coherent sector management structure would greatly enhance the
potential for achieving better system performance.

While the level of human, financial, and information and communications technology (ICT)
resources is withirthe normal European range, the shomedium, and longterm options
identified in the review mainly focus on how to use existing resources better for improved
system performance. Key recommendations focus on effective strategic management, an issue
cutting across all performance areas.

An overview of short, medium, and long term recommendations for each performance
measurement area is provided in the following table. Key immediate priorities are highlighted.



Performance
Area

Short Term:
Start immediately

Medium Term:
Begin once short term is
under way

Long Term:
3i 5-year goals

Resource
Requirements
(none, little
($), some ($$)
or substantial
($$9%)) and
Technical
Assistance
Need (TA)

Strategic
Management

Define sector wide and
institutional performanci
improvement goals and
guantitative indicators.
Generate and collect
necessary data.

Develop institutional (for
judiciary and Public
Ministry [PM]) resultsbaseq
plans for multiyear period g
part of a Justice System
Development Strategylse
to guidedecisions on
resource management.

Consolidate and formalize
sector wide, resultbased
plan for multiyear period.
Use to guide decisions on
resource management.

None, TA

Inventory all existing
fistrategic
agencies and resourceg
andcoordinate,
prioritize, and sequence
activities.

Begin introduction of
resultsbased budgeting,
matching budget requests
and resource allocation to
intended results.

Introduce budget contracts
with work unit® their
submission
linked to adances in

service improvement.

(0]

TA

Explore potential for
single institutional,
sector management or
coordinating body (if PN
and judiciary each have
their own unit).

Develop single manageme
structures (units) for PM ar
for courts (for the latter in
theHigh Court of Cassatior
and Justicé HCCJ). Unify
all resource departments
below each.

Create a mechanism (suc
as a Joint Technical
Commission) to coordinatg
the two management unitg
(especially in information
and communications
technology [ICT] and
infragructure).

None

To the extent possible,
revise current and
proposed ICT projects t
focus on high priority
actions and eliminate
redundancy; develop a
more coordinated and
integrated ICT strategy
for the sector.

Strengthen ICT governancg
mechanismsmulti-tiered
governance processes, IC1
portfolio management, and
shared services.

Continue with mediurterm
targets.

TA

Identify human resource
needs for nofjudicial
experts (ICT, planning,
budgeting, statistics,
humanresources) and
develop/start
implementation of plan
to recruit and place.

Strengthen all resource
management departments
adding experts in planning
and design alternatives
(different staffing patterns
and distribution of work,
especially under the new
codes); as management ur|
are strengthened with
specialized staff, shift
seconded magistrates back

line positions.

Have resource departmen
develop a series of differe
scenarios based on budge
levels and different resour
configurations.

TA




Performance
Area

Short Term:
Start immediately

Medium Term:
Begin once short term is
under way

Long Term:
3i 5-year goals

Resource
Requirements
(none, little
($), some ($$)
or substantial

($$9%)) and
Technical
Assistance
Need (TA)
Develop plan for Prioritize staff recruitment |Consider some alternativel None
balancing over that of magistratesto|p| acement s f
staff/magistrate ratio |help reach balance. magistrates (those already
over the longer term. in place, but in terms of
newstaffing patterns, not
needed) mediation or
legal information services
as part of the judicial care¢
track, pursuant to required
legal changes?

Efficiency Evaluate results of Smg Develop and implement  |Make any required None
Reforms Lavd resultshased evaluation plgamendments to new Civil
compliance and impact|for the new codes. Procedures Code (NCvPC

to improve results.
Explore potential for gradui Revise resource estimateg None
implementation (by district,|based on pilot
by type of crim@) of NCrPC|implementation, especially
to allow testing of as regards numbers of
requirements and results. |magistrates and
infrastructure.
Explore potential for  [Introduce as quickly as stal Amend legal framework to] TA
demand reduction, numbers and legal allow more delegation, an
process simplification, |framework allow. to specify types of staff.
and delegationf tasks tq Practice delegating more
courtroom staff. courtroom work to qualified
staff.
Work with executive Ensure better vetting of ng TA
agencies to divert claimant{laws, and consultations wi
for #@Ar esol v eljustice sectorto anticipate
disputes back to them for |effects on demand and on
registration and repayment|resource requirements.
Adopt, on a pilot basis, |Evaluate pilot results, makq Reevaluate enforcement |TA

one or more of the
demand reduction
options (recommended;

review of enforcement).

any adjustments and, if
positive, consider adoption
for other types of cases/

complaints.

review in terms of value
added.




Performance
Area

Short Term:
Start immediately

Medium Term:
Begin once short term is
under way

Long Term:
3i 5-year goals

Resource
Requirements
(none, little
($), some ($$)
or substantial

($$9%)) and
Technical
Assistance
Need (TA)
Improve Electronic Cas{Improve access to complet|Reduce and eventually  [$$$, TA
Registration and case file information and |eliminate paper case files
Information System history through an Enterpri{and improve electronic
(ECRIS) database to |Information Integration document management
facilitate use and allow |Infrastructure regardless oficapabilities.
better analysis for format (data, documents,
management purposesjaudio) and system of recor
step up training for
judges and staff; create
or expand user groups |
provide information on
problems; and Implement facilities for $$3
implement data business process integratiq
management practices |and workflow management
and capabilities (such a continue and expand
data audits, data implementation of enterprig
standards, and data  |solutions (such as Resourg
warehouse). Management System,
Information System for
Audio Recording of Court
Proceedings [ISARCP])
and/or invest in new
solutions to establish
common shared servige
(including enterprise
portals/search, document
management).
Improve security policy TA
definition and reference
implementation.
Consolidate solution for IC] $$$
management and operatior
optimize and standardize
ICT infrastructure;
standardizelesktop
hardware and software.
Strengthen agency Use results of statistical |Establish principle of TA'$

statistical units (PM
MoJand Superior
Council of Magistracy
[SCM]) at a minimum)
with staff capable of
analyzing available daté
to detect problem areas
and bottlenecks.

analysis to develop policieg
for improving efficiency.
Provide technical assistand
where needed to introduce
alternatives used in other
European Union (EU)
countries.

informationbased
management, using
statistical analysis and oth
inputs to anticipate needs,
identify problems, and
develop alternative
solutions.
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Performance |Short Term: Medium Term: Long Term: Resource
Area Start immediately Begin once short termis |3i 5-year goals Requirements
under way (none, little
($), some ($$)
or substantial
($$9%)) and
Technical
Assistance
Need (TA)
Quality: SCM announces that th SCM program to In annual reports on state |[None
Corruption  |is a concern of citizens |discourage/prevent justice, include a section g
and thus a priority for itg corruption in courts and | efforts to reduce corruptio
attention. Public prosecut or s 6 |and actions against ethica
discussions of concern |reduce vulnerabilities. standardsand publish
and of the specific results.
measure the SCM will
take.
Study contracted (using Introduce annual user Conduct pblic education [$$

statistics, user surveys)
to explore where and in
what form corruption
occurs.

surveys including questiong
about bribe taking and
general perceptions on
judicial ethics/honesty.

campaign on actions subje
to discipline, sanctions,
criminal investigation and
on where they should be
registered. Campaign
should emphasize
difference between
corruption
the party
which may be haridd
through an appeal.

a
do

Beginto examinerolegRe al i gn | n s p|Launch anual reportson |[TA
Inspectorate to define |organization, staff, and actions (see above) and
aims and impact practices to carry ouble. |publication of aims and
indicators. Study any |Transfer some functions to|accomplishments.
need for legal reform, |other agencies (such as co Study possible negative
and if required, draft ne|of appeal monitoring effects of |
laws and regulations. | courtroom organization,  |cyrrent actions (such as
timeliness, treatment of | aycessive formalism) and
parties, and compliance Wilfind solutions.
ECRIS requirements).
Identify bottlenecks for |Based on prior study, chan|Work with Parliament on |None
processing of corruptior/lawsand/or practices to  |waiving immunity for its
and disciplinary cases. |speed up processing of cagmembers.
of Inspectorate and Nationg
Anti-Corruption Directorate
(NAD) without violating
defendant rights.
Study to be contracted [MOJ, in coordination with |Setup catabases (manage|TA, $

through Ministry of
Justice (MOJ), on abusi
attributed to independel
professionals.

national associations and

local chambers, to develop
better measures for trackin
and attending to complaintg
whether legally done by the
associations or MOJ.

by MOJ and national
associations, but available
to public and courts) on
independent professionals
tracking complaints and
resolution.
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Performance |Short Term: Medium Term: Long Term: Resource
Area Start immediately Begin once short termis |3i 5-year goals Requirements
under way (none, little
($), some ($$)
or substantial
($$9%)) and
Technical
Assistance
Need (TA)
Quality: Launch sudy and Explore lowtech remedies |Introduce user committeeq TA
Uniform meetings with users, |[(such as court of appeal |to meet with judges to
interpretation | magistratesand others t{meetings to review commo|discuss concerns about
of law determine where problems), and develop |quality of legal
challenges are most  |protocols for handling interpretations and
common, most routine cases and question outcomes.
damaging.
Track requests for Expand and improve ECRI| Statistical analysis to TA'$
preliminary rulings library of judgments. provide judges with
submitted to HCCJ und| guidance as to awards,
NCvPC. sentences in common cas
(See New South Wales
example).
Evaluate results of HCCJ |Consider amendmentto |TA
organization under NCvPC|NCvPCif HCCJ
as regards handling of organization for preliminar
preliminary rulings. rulings could be improved
Access Conduct tudy to Experiment with creation ol Encourage courts to refer | TA
determine extent of any|legal advice office/service tunrepresented parties to
obstacles, for whom, ar|orient people before they g|legal advice services befo
the reasons. to courts.This should ideallythey file a complaint.
be separate from the bar
associations as their
members have a clear
incentive to send cases to
court.
Create database on leg|Develop and apply improve Introduce complaints officg TA
assistance including wh policies for allocation of  |for those eceiving
receives aid and who is|legal assistance, for inadequate/no assistance.
hired to provide it. evaluating quality of what i
provided, and for paymentg
to providers.
Track use of courts for |Conduct aidy on use and|Expand courannexed TA
issues that could be  |results of pretrial mediation mediation services, possih
handled by notaries angto determine, among other|by making this an
by administrative things, why it is so little alternative career step for
agencies. used. magistrates.
Conduct atudy on fee |Develop, with the bar Have bar association (and TA

policies for legal
assistance to determing
whether they should be
raised.

association, a bettéee
structure and means for
tracking services.

local chambers) develop

more transparent policies
for assignment of cases to
attorneys or for informing

courts of their availability.

12



Performance
Area

Short Term:
Start immediately

Medium Term:
Begin once short term is
under way

Long Term:
3i 5-year goals

Resource
Requirements
(none, little
($), some ($$)
or substantial
($$9%)) and
Technical
Assistance
Need (TA)

Improve publiefacing
informationdelivery
mechanisms enabling
public and justice
partners to access cour|
records in a timely
manner (such as
expanded search and

notification facilities).

Enhance interoperability

between case managemen

and other applications,
internally and externally.

Implementelectronic filing

application.

$$$

13
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Part 1 Performance Assessment

1. IMPROVING PERFORMANCE

1.1  Options for Performance Improvements

1. This Functional Reviewpresents a series of optiorfsable1.1) for improving the
performanceo f Romani ads . Pefalmacceisadssessey snt terms tiie three
performanceneasuremerdreasdentified at the outset: efficiency (productivity and timeliness),
quality (corruption and uniformity dégal interpretations and access.

2. As detiled inpart2 on system resourcethe level of human, financiahndinformation

and communications technology (ICTesources is within the normal European range.
Allocating more resources to address challenges is therefore not a sustainable option. The
options identified in the review thumsainly focus on how to improve system performance within

the current level ofasource$.

3. Except for the introduction of strategic management and plan@ngrosscutting
approach required to improve performance across all three measuremeit theesable
presents choices, not single recommendaficarsd even there, the task coblel undertakeim a
series of ways

4. The tableoffers some prioritization of options, based on their urgemcpriority, and if

to a lesser extent, eas#fiamplementation. It bears stressing thatall cases, an early step is the
development of a stragy that can be followed, with whatever later modification is required over
the longer term.

5. While optians including the allocation addditionalresourcs are kept to a minimum
their effective implementatiowill require funds for planning and developingw mechanisms
and for overriding resistance. Some resources can be reallogdted specific categories
(primarily ICT and infrastructureHuman resourcefhioweverpose a special challenge and thus
moving to their more efficient use is likely to talkmger. The authoritieshould also consider
that adding staff they cannot easily remove or trankftar will pose further challenges in the
mediumand long term

4 The resource implications of the various options in the table are presented in more detail in3chapter
performance issues in depihder the respective performance measurement areas.
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Part 1 Performance Assessment

Table 1.1: Options by Performance Area and Time Frame

Performance |Short Term: Medium Term: Long Term: Resource
Area Start immediately Begin once short termis |3i 5-year goals Requirements
under way (none, little
(%), some ($$)
or substantial
($$9%)) and
Technical
Assistance
Need (TA)
Strategic Define sector wide and | Develop institutional (for |Consolidate and formalize|None, TA
Management|institutional performancijudiciary and Public sector wide, resultbased
improvement goals and|Ministry [PM]) resultsbased plan for multiyear period.
guantitative indicators. |plans for multiyear period g Use to guide decisions on
Generate and collect |part of a Justie System resource management.
necessary data. Development Strategylse
to guide decisions on
resource management.
Inventory all existing  |Begin introduction of Introduce budget contract{ TA
fstrat e@or c [resultsbased budgeting, |with work unit® their
agencies and resourceg matching budget requests |submiss on o f fin
and coordinate, and resource allocation to |linked to advances in
prioritize, and sequence intended results. service improvement.
activities.
Explore potential for Develop single manageme|Create a mechanism (sucl None
single institutional, structures (units) for PM arjas a Joint Technical
sector management or |for courts (for the latter in |Commission) to coordinatg
coordinating body (if PNthe High Court of Cassatiolthe two management unitg
and judiciary each have and Justicé HCCJ). Unify |(especially in information
their own unit). all resource departments |and communiations
below each. technology [ICT] and
infrastructure).
To the extent possible, | Strengthen ICT governancq Continue with mediunterm| TA
revise current and mechanisms: muliiered |targets.
proposed ICT projects t/governance processes, IC1
focus on high priority | portfolio management, and
actions and eliminate |shared services.
redundancy; develop a
more coordinated and
integrated ICT strategy
for the sector.
Identify human resourcg Strengthen all resource Have resource departmen|TA

needs for notudicial
experts (ICT, planning,
budgeting, statistics,
human resources) and
develop/start
implementation of plan
to recruit and place.

management departments
adding experts in planning
and design alternatives

(different staffing patterns
and distribution of work,

especially under theew

codes); as management ur]
are strengthened with
specialized staff, shift
seconded magistrates back

line positions.

develop a series of differe
scenarios based on budge
levels and different resour
configurations.
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Part 1 Performance Assessment

Performance |Short Term: Medium Term: Long Term: Resource
Area Start immediately Begin once short termis |3i 5-year goals Requirements
under way (none, little
($), some ($$)
or substantial
($$9%)) and
Technical
Assistance
Need (TA)
Develop plan for Prioritize staff recruitment |Consider some alternativel None
balancing over that of magistratesto|p| acement s f
staff/magistrate ratio |help reach balance. magistrates (those already
over the longer term. in place, but in terms of
new staffing patterns, not
needed) mediation or
legal information services
as part of the judicial care¢
track, pursuant to required
legal changes?
Efficiency Evaluate results of Smg Develop and implement  |Make any required None
Reforms Lavd resultshased evaluation plgamendments to new Civil
compliance and impact|for the new codes. Procedures Code (NCvPC
to improve results.
Explore potential for gradui Revise resource estimateg None
implementation (by district,|based on pilot
by type of crim@) of NCrPC|implementation, especially
to allow testing of as regards numbers of
requirements and results. |magistrates and
infrastructure.
Explore potential for  [Introduce as quickly as stal Amend legal framework to] TA
demand reduction, numbers and legal allow more delegation, an
process simplification, |framework allow. to specify types of staff.
and delegationf tasks tq Practice delegating more
courtroom staff. courtroom work to qualified
staff.
Work with executive Ensure better vetting of ng TA
agencies to divert claimant{laws, and consultations wi
for #@Ar esol v eljustice sectorto anticipate
disputes back to them for |effects on demand and on
registration and repayment|resource requirements.
Adopt, on a pilot basis, |Evaluate pilot results, makq Reevaluate enforcement |TA

one or more of the
demand reduction
options (recommended;

review of enforcement).

any adjustments and, if
positive, consider adoption
for other types of cases/

complaints.

review in terms of value
added.
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Performance
Area

Short Term:
Start immediately

Medium Term:
Begin once short term is
under way

Long Term:
3i 5-year goals

Resource
Requirements
(none, little
($), some ($$)
or substantial

($$9%)) and
Technical
Assistance
Need (TA)
Improve Electronic Cas{Improve access to complet|Reduce and eventually  [$$$, TA
Registration and case file information and |eliminate paper case files
Information System history through an Enterpri{and improve electronic
(ECRIS) database to |Information Integration document management
facilitate use and allow |Infrastructure regardless oficapabilities.
better analysis for format (data, documents,
management purposesjaudio) and system of recor
step up training for
judges and staff; create
or expand user groups |
provide information on
problems; and Implement facilities for $$3
implement data business process integratiq
management practices |and workflow management
and capabilities (such a continue and expand
data audits, data implementation of enterprig
standards, and data  |solutions (such as Resourg
warehouse). Management System,
Information System for
Audio Recording of Court
Proceedings [ISARCP])
and/or invest in new
solutions to establish
common shared servige
(including enterprise
portals/search, document
management).
Improve security policy TA
definition and reference
implementation.
Consolidate solution for IC] $$$
management and operatior
optimize and standardize
ICT infrastructure;
standardizelesktop
hardware and software.
Strengthen agency Use results of statistical |Establish principle of TA'$

statistical units (PM
MoJand Superior
Council of Magistracy
[SCM]) at a minimum)
with staff capable of
analyzing available daté
to detect problem areas
and bottlenecks.

analysis to develop policieg
for improving efficiency.
Provide technical assistand
where needed to introduce
alternatives used in other
European Union (EU)
countries.

informationbased
management, using
statistical analysis and oth
inputs to anticipate needs,
identify problems, and
develop alternative
solutions.
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Performance |Short Term: Medium Term: Long Term: Resource
Area Start immediately Begin once short termis |3i 5-year goals Requirements
under way (none, little
($), some ($$)
or substantial
($$9%)) and
Technical
Assistance
Need (TA)
Quality: SCM announces that th SCM program to In annual reports on state |[None
Corruption  |is a concern of citizens |discourage/prevent justice, include a section g
and thus a priority for itg corruption in courts and | efforts to reduce corruptio
attention. Public prosecut or s 6|and actions against ethica
discussions of concern |reduce vulnerabilities. standardsand publish
and of the specific results.
measure the SCM will
take.
Study contracted (using Introduce annual user Conduct pblic education [$$

statistics, user surveys)
to explore where and in
what form corruption
occurs.

surveys including questiong
about bribe taking and
general perceptions on
judicial ethics/honesty.

campaign on actions subje
to discipline, sanctions,
criminal investigation and
on where they should be
registered. Campaign
should emphasize
difference between
corruption
the party
which may be haridd
through an appeal.

a
do

Beginto examinerolegRe al i gn | n s p|Launch anual reportson |[TA
Inspectorate to define |organization, staff, and actions (see above) and
aims and impact practices to carry ouble. |publication of aims and
indicators. Study any |Transfer some functions to|accomplishments.
need for legal reform, |other agencies (such as co Study possible negative
and if required, draft ne|of appeal monitoring effects of |
laws and regulations. | courtroom organization,  |cyrrent actions (such as
timeliness, treatment of | aycessive formalism) and
parties, and compliance Wilfind solutions.
ECRIS requirements).
Identify bottlenecks for |Based on prior study, chan|Work with Parliament on |None
processing of corruptior/lawsand/or practices to  |waiving immunity for its
and disciplinary cases. |speed up processing of cagmembers.
of Inspectorate and Nationg
Anti-Corruption Directorate
(NAD) without violating
defendant rights.
Study to be contracted [MOJ, in coordination with |Setup catabases (manage|TA, $

through Ministry of
Justice (MOJ), on abusi
attributed to independel
professionals.

national associations and

local chambers, to develop
better measures for trackin
and attending to complaintg
whether legally done by the
associations or MOJ.

by MOJ and national
associations, but available
to public and courts) on
independent professionals
tracking complaints and
resolution.
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Performance |Short Term: Medium Term: Long Term: Resource
Area Start immediately Begin once short termis |3i 5-year goals Requirements
under way (none, little
($), some ($$)
or substantial
($$9%)) and
Technical
Assistance
Need (TA)
Quality: Launch sudy and Explore lowtech remedies |Introduce user committeeq TA
Uniform meetings with users, |[(such as court of appeal |to meet with judges to
interpretation | magistratesand others t{meetings to review commo|discuss concerns about
of law determine where problems), and develop |quality of legal
challenges are most  |protocols for handling interpretations and
common, most routine cases and question outcomes.
damaging.
Track requests for Expand and improve ECRI| Statistical analysis to TA'$
preliminary rulings library of judgments. provide judges with
submitted to HCCJ und| guidance as to awards,
NCvPC. sentences in common cas
(See New South Wales
example).
Evaluate results of HCCJ |Consider amendmentto |TA
organization under NCvPC|NCvPCif HCCJ
as regards handling of organization for preliminar
preliminary rulings. rulings could be improved
Access Conduct tudy to Experiment with creation ol Encourage courts to refer | TA
determine extent of any|legal advice office/service tunrepresented parties to
obstacles, for whom, ar|orient people before they g|legal advice services befo
the reasons. to courts.This should ideallythey file a complaint.
be separate from the bar
associations as their
members have a clear
incentive to send cases to
court.
Create database on leg|Develop and apply improve Introduce complaints officg TA
assistance including wh policies for allocation of  |for those eceiving
receives aid and who is|legal assistance, for inadequate/no assistance.
hired to provide it. evaluating quality of what i
provided, and for paymentg
to providers.
Track use of courts for |Conduct aidy on use and|Expand courannexed TA
issues that could be  |results of pretrial mediation mediation services, possih
handled by notaries angto determine, among other|by making this an
by administrative things, why it is so little alternative career step for
agencies. used. magistrates.
Conduct atudy on fee |Develop, with the bar Have bar association (and TA

policies for legal
assistance to determing
whether they should be
raised.

association, a bettéee
structure and means for
tracking services.

local chambers) develop

more transparent policies
for assignment of cases to
attorneys or for informing

courts of their availability.
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Performance |Short Term: Medium Term: Long Term: Resource
Area Start immediately Begin once short termis |3i 5-year goals Requirements
under way (none, little

($), some ($$)
or substantial
($$9%)) and
Technical
Assistance
Need (TA)

Improve publiefacing |Enhance interoperability |Implementelectronic filing |$$$
informationdelivery between case managemen application.
mechanisms enabling |and other applications,
public and justice internally and externally.
partners to access cour|
records in a timely
manner (such as
expanded search and
notification facilities).

Note: Shaded areas indicate key priorities

1.2  Observations on Progress

6. Despiteall challenges, observers and empirical data suggest some important advances
both before and after EU accessi@@nd see append®. Tablel.2, comparing selected
guantified characteristics, is a basis for some of this discussion.

Table 1.2: Selected Quantifiable Characteristics of European Justice Sectors, 2010

Judges per | Prosecutors % of GDP on | Total judicial
100,000 per 100,000 Staff per Staff per legal budget as %

Country inhabitants inhabitants judge prosecutor assistance of GDP
Slovenia 49.95 8.05 3.20 1.37 0.016 0.57
Luxembourg 36.73 8.99 1.61 0.80 0.007 0.16
Bulgaria 29.85 19.76 0.35 0 0.011 0.55
Greece 29.29 4.80 2.87 0 0.001 o)
Czech Republic 29.12 11.79 1.52 1.23 0.019 0.30
Hungary 28.95 17.43 0.69 1.29 0.000 0.37
Poland 27.81 14.84 3.38 1.31 0.007 0.48
SlovakRepublic 24.86 17.20 3.31 0.76 0.002 0.31
Germany 24.26 6.42 0.02 1.97 0.015 0.33
Lithuania 23.64 25.70 3.25 0.93 0.014 0.31
Latvia 21.17 17.49 3.39 1.01 0.005 0.30
Romania (2008 19.20 11.10 2.09 1.41 0.003 0.40
Romania (2010 19.04 10.85 2.08 1.31 0.006 0.43
Portugal 18.39 13.87 3.39 1.19 0.030 0.41
Finland 17.99 6.92 3.09 0.45 0.032 0.19
Austria 17.78 4.13 4.53 0.96 0.006 0.24
Estonia 16.71 13.06 25.14 0.46 0.021 0.27
Netherlands 15.19 4.72 2.64 4.84 0.061 0.33
Belgium 14.82 7.70 0.04 3.30 0.021 0.25
Cyprus 12.93 13.18 5.94 0.94 0 0
Sweden 11.48 10.63 3.2¢ 0.61 0.053 0.24
Italy 10.98 3.26 3.71 4.76 0.008 0.28
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Judges per | Prosecutors % of GDP on | Total judicial
100,000 per 100,000 Staff per Staff per legal budget as %

Country inhabitants inhabitants judge prosecutor assistance of GDP
France 10.68 3.02 0.84 0 0.019 0.18
Spain 10.20 5.24 9.46 0.80 0.022 0.36
Malta 9.34 7.18 9.59 1.30 0.030 0.00
Denmark 9.01 13.45 4.58 0 0.037 o)
England and
Wales 3.59 5.19 10.04 1.67 0.212 0.37
Ireland 3.21 1.79 15.54 1.33 0.055 0.18
EU average 19.52 10.25 4.88 1.50 0.027 0.31
EU median 17.99 8.99 3.30 1.23 0.018 0.31

Source: CEPEJ 2014hd2012
0 = not available.
a. 2008 data where 2010 data are not available.

7. Some key points emerge:

1 The legaland institutional framework is continuing to evolve and, while critics still find
fault with the latest versions, there is little evidence of any negative trends in the recent
reforms. What has been done may not be perfect, but it nearly always repessents
improvement.

91 Despite reports from the sector about inadequate staifiogl.1l), the ratio of judges
and prosecutors to population is high, and the proportion of budget and GDP spent on
courts and prosecution is in the high range for Europe.

1 Despite anapparently large and increasing workload for both prosecutors and judges,
basic performance indicators (times?®>to di
rates) are very good. Prosecutorsod convict
range or above.

f Looking at litigation rates (nearly 10,000 cases filed per 100,000 inhabéantslly’
and reports from judges and prosecutors that they treat all complaints with some degree
of seriousness (and provide free legal assistance for thé meesdy), access is not,
apparently, the most pressing issue.

1 The ratio of independent professionals (private attorneys, notaries, and badliffs)
population seems adequate, as do the procedures for entry to their ranks as applied by the
respective natiaal associations and local chambers.

8. However, observers continue to identify issues requiring improvement:

5 As used in Romania, the operativity rate is calculated by dividing the annual number of dispbgitiom sum of

stock carried over and new filingk. would reach or appraé 100 with great difficulty (although a few district

courts show rates in the high 90s) an@8®percent can be considered good.

6 As discussed ighapterss and 4 we have some reservations about these indicatorohditw they are gearated

and whathey overlook, butheygenerallyseem to reflect the real situation.

7 A recent statement by the former president of the SCM said one in six, but there appears to have been some double
counting in that figure, as appeals and applications were includedidaless such statistical anomalies in sestion

3.3 and 3.4and more generally in chapt2r
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1 The ratio of administrative staff to judges is unusually low compared with other

European countries. Ratios are not rules, but when a country esitfaf line with the
average, it is worth further exploration.
1 Compared with other European countries, Romania spends an extremely low pro

portion

of gross domestic product (GDBin legal assistance. Access to justice is not mentioned
in interviews as onefathe most pressing issyeas statistically it would appear that
almost one in every 10 Romanians files a legal action annually. Access may in fact be too

easy but lack of legal services for those who cannot afford them and do not quali
state assianhce could, though, present a burden to them.

fy for

1 With independent professionals, users mention monopolistic practices, unrealistically

high fees, and, occasionally, poor serdiaghile attorneyseport insufficient demand fo

r

their services, bailiffs draw atigon to what they see as legal impediments to their

enforcement actions and notaries have had to reduce their fees to ensure a reasonable

volume of work. One question is whether the current system supports the cou
diverting demands for services tbese other providers, or whether fees and o
practices are undercutting this effect.

Box 1.1: Interpretations of Problems and their Causes

Many Romanian judges and prosecutors (as webame members dhe SCM) see the challenges
improving performance (which they largely define as high workloads and insufficient time to p

high-quality decisions) as stemming from too much demand for the number of personnel available,.

The Functional Review teanods not contest most of the facts on which the Romanian argumer

rts by
ther

to
oduce

ts are

based, but its members think that they require some reinterpretation of the underlying issues and their

causes. Our analysis of the challenges and thus of the options for resolving@ppears to differ

somewhat from views most commonly found among Romanian authorities and judicial officials.

Most of the reinterpretation can be summarized as follows. Caseload is high, but unnecess

Moreover, both judges and prosecutors expeadriach effort on lowpriority matters and are unable pr
unwilling to delegate many tasks to staff. Resources (staff, budgets, and ICT) are adequate as a whole, but

suboptimally distributed, geographicalland functionally. If these several causes of delagd
productivity constraints could be resolved and apparent overload decreased, more attention could
to resolving the additional performance issues of corruptimmuniform legal interpretationsand
access. Growing demand that exceeds existisgurces is a universal judicial problem, but other sys
have found more innovative ways of dealing witlsédgbox 3.3).

Romaniamight considersome of thee countrie® methods. However, a first consideration is that

judges and prosecutors coldé more productive if the stafb-judge or stafto-prosecutor ratio were

raised and Il egally qualified staff al | osivaned
clerks or their equivalent can do as much or more work than two judgesnwittierk apiece. Th&mall
Reforms Law(202/2010 seems to recognize this by mandating that labor and social security cas
be heard by one rather than two judges, but with two assistants. Given the paucity of clerks, it i
guestion whetherthkas been possible to i mplement, an
order. A still more intelligent step is to foresee reasons for possible noncompliance and addre
before the fact.

For future trends, theommonanticipation that casedal will continue to grow at the same rate as it
over the past three years overlooks two important facts. First, part of the growth wasimeoeeent
(suchag he creation of | udge sdbseersectio.&am the first paradoxdnd,
while this new demand wil |l remai n un l|2@08decisiorh

arily so.

be given

ems

eS NOW
5 a good
d so
1ss them

has

er e

the expansion is unlikely to continue increasing ra@idiydthe caseloadnay in fact remain stable
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current levels. Second, another part of tliewth originated in austerity policies and changing ¢
interpretations on their legality. If the government becomes more careful in the future, or if more g
measures are not required, these cases should actually decline.

On the issues to whiamagistrates anthe SCM appear to pay less attenfiowithin-system corruption
nortuniform legal interpretationsand acce$stheir solution through additional measures might
facilitated with a reduction of the presumed overload dilemmas. What is deimg to combat ther
promises to have limited results (although possibly a large demonstration effect e aat the
HCClJis indicted), but the larger issue is the apparent lack of concern from within the system. Ad
justice may be more of a clahge than anyone admits, even given the enormous willingness of j
and prosecutors to deal seriously with essentially frivolous cases brought by unrepresented g
would be extremely useful to do some exploration of why people access @udts no) and of how
much of what they bring forward is actually justiciable. At present, this may be a lower priority thar
of the other issues mentioned, but it would be well to investigate it now and so prepare some alg
for any problems thamerge.

One factor in the interpretations of the s
analyzing sector performance, identifying performance shortcomings and their causes, and de
means to resolve thémn other wordsstraegic management ampdanning(sections3.1 and 3.2)

burt
usterity

be
n

cess to
udges

arties. It

nsome

brnatives

L me
veloping
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9. Perhaps most critically, public perceptions of the sector remain very negative. Surveys
carried out in the past decade reveal that the public rates the judiiang @f the least trusted

(or most corrupt) Romanian public institutions. In @@1Q 11 Global Corruption Barometer
(Transparency Internation&P12 it ranked third lowestthe Life in Transition Survef{EBRD,
2011)for 2006 and 2A0 placed itsimilarly low, and the 2008 Gallup poll conducted for the
World Bank supported Judicial Reform Projg&allup Organization Romanj&008)ranked it
lowest among 12 institutions. Similarly, a 2010 opinion survey shows that oplgr2dnt of the
responders trusted judges, and only p&rcent and 2percent trusted prosecutors and lawyers,
respectively (IRES, 201&)The results ofi court user survey carried out for this review indicate

a neutral level of trust of 3.16 on a scale from 1 (lowest) to 5¢BYICURS 2013)°

10. Less frequent experiential survéYyhat ask whether bribes have been solicited or paid
give the courts (if not prosecutors) a somewhat better showing, but responses were siill only 8
22 percent for judges (Danilet, 2009). The highgufe came from a World Bank survey in
2001, and thus may indicatsubsequentimprovements. Also in mitigation, the Global
Corruption Barometer for 2010 found that 87 percent of respondents believe that overall (not just
judicial) corruption had increasediax the prior three years. There is no existing measure for
unpredictable or neaniform decisions, another common complaint, but it is a reported problem,

if of somewhat uncertain dimensions. Teropean Court of Human Rights CHR) has 1,600
pending cass on this issue, although most date to before 2010 when some steps were taken to
address the problem.

11. Internationdl, Romania is no@& high-ranking county among comparatoren public
trust and confidence (table3).

8 By comparison, parliamentarians are trusted by only 6 percent of those interviewed, and ministers 9 percent.

9 The trust among those parties who won the caseslightly higher, at 3.41, whereas those parties who had lost the
case responded with a trust rate of 2.88. The survey was carried out in January 2013 with a sample size of 2000
respondents.

10 That is, surveys of users who had an actual experience veiteystem, as opposed to simple perception and
hearsay.
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Table 1.3: Comparative Data on Public Confidence in Courtg%)

Reported
prevalence of Agree that the courts | A court system that
Satisfaction unofficial Some or system defends treats all citizens
with service payments by complete individual rights equally, rather than
deliveryd Civil countryd Civil trust in against abuse by the | favoring some over
Country courts courts courts state others
Bulgaria 17 8 13 13 12
Croatia 35 6 13 22 17
Czech Republic 44 3 27 25 24
Estonia 76 1 41 35 36
France o) d 36 47 39
Germany o) o) 63 66 56
Hungary 38 7 33 24 29
Italy o) d 29 36 36
Latvia 35 3 26 18 13
Lithuania 44 2 13 13 14
Moldova 65 19 20 24 22
Poland 57 2 40 39 34
Romania 33 10 14 18 17
SlovakRepublic 45 12 23 26 23
Slovenia 65 5 23 25 21
Sweden 0 0 77 70 67
UnitedKingdom 0 0 46 55 52
Average 46 7 32 33 30
Source EBRD 2011.
d = not available.
1.3  Conclusion
122 Romaniabds justice sector structurally conf
all the institutions normally expected. It bears recognizinghatr opean fApatter ns
good deal of wvariation and that Romani ads <c¢ch
influences. The sector 0s organi zati on, reso

responsibilities and mandates have changed deratly in the last 20 years, and especially
since the late 1990s. The vast majority of these changes appear to be improvements, although the
real test, as discussed in the following chapters, is how the institutions perform, individually and
collectively.

13. The issues that thpostaccession Cooperation and Verification Mechanism (CVM)
process! Romanian citizens, court users as a subgroup, and sector members consistently
highlighted are essentially three: delays in processing cases, unpredictableuoifaon legal
interpretations and decisions, and corruption. These cover two of the thesenasst criteria
mentioned at the outset (efficiency, quality, and access): only lack of access does not seem much
of a concern, at leagt the literature anémong those interviewed. The prioritization given to
these problems varies with the CVM mostcamr ned about judici al
inability to control it in other actors), unpredictability of decisions, and only, ld&ay. Private
sector actors interviewed put most emphasis on delay, then on unpredictable decisions, and
finally on corruption. While interviews, surveys, and statistical analysis indicated the presence of
all these problems, only 3 could be measured directly.

corr

11 For more details on issues highlighted by the CVM, see European Comn{2&l@n, 201, and 2013
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2. FOUR PARADOXESSO RESOLVED

14.  As the team began its research and took a first look at the statistics, it wbedgbat so
many issues were reported about a sector which, at least on paper, appeared to be doing well,
both in attracting users and in processing their demands. It grouped them into four:

1 Although delay remains a reported issue, court statistics bedibat most cases are
disposed in less than one year, and manfewer thansix months. There are some
statistical issues here, but the team is convinced that for the most part the figures are
accurate.

1 Although public opinion polls (and interviews) segg a belief that the justice sector is
corrupt and insufficiently able to attack corruption more broadly (in the other branches of

government ), people continue to use 1it. I n
demand (as measured by incoghaases) has nearly doubled in the past three years.
T Similarly, demand increases despite obser\

judgments and neaniform legal interpretations.

1 Despite thebelief of many informed observers inside Remanian jstice sector that the
courts and prosecutoroffices are understaffed, undersourced, and overworked, and
that the system is nearing collapse, the judiciary is doing remarkably well on its
performance indicators, and its resource endowment along witloththe PM stands up
well against European averages.

15.  Statistics do not tell the whole story anywhere of course, but those on disposition times
and the other performance indicators appear to contradict both popular perceptions and the
magi st r a ttienoféan impeadeng crigs. In the absence of an ability to measure directly
things like corruption andon-uniform legal interpretationgrowth in demand is important as it
seems to contradict the criticisthsvhy use the sector if you believe its treatinef your claims

will be Aunjusto?

16. The paradoxes are explained for the most part by a disconnect between whét actors
inside and outside the systénperceive and what the data indicate is really happening. This
does not mean the system has nothing to ingrbut simply that it also deserves more credit for
the areas where it is performing well.

2.1 First Paradox: Why is There a Perception of Delay While the Statistics Show
Rapid Resolution?

Issue

17.  First, the teamexaminel the statistical evidence ifigures 2.11 2.3 showing the
percentages of cases disposed in the three sets of courts (courts of appeal, tribunals, and
judecatori) in under and over one year. These courts keep good track of disposition times and
the teamcould have refined the graphs furth®yr tracking the proportion or number of cases
resolved irfewer tharsix or even three months.
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Figure 2.1: Cases Disposed ihess Thanand More Than One Year, Courts of Appeal,
2007 11
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Figure 2.2: Cases Disposed ihess Thanand More Than One Year, Tribunals, 2007 11

600,000
500,000 /
400,000
300,000
200,000
100,000

0

2007 2008 2009 2010 2011
<1Yr >1Yr

Source ECRIS Statistics

28



Part 1 Performance Assessment

Figure 2.3: Cases Resolved ihess Thanand More Than One Year, Judecatorii 2007 11
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18. The graphs had to be drawn separately because of the vast differences in the number of
cases handled in each set of courts. The increasing number of cases redessetharone year

is an absolute figure, and as the number of new entriesisuagat the same time should not be

taken to mean a greater percentage being handled quickly. Rathe¥ c | ear ance r at e
over Acases i no) (asshmvnimiaer fgures andtaldgs s st ab |l e

19.  While the team hasome reservations over the complete accuracy of the stafistixis
subsectio it hasno reason to challenge the general contention of court officials that most cases
in all courts are resolved within a reasonable time, and compared with what intexhatio
standards exist, a more than adequate'dBe. why is there such a widespread perception that
things are otherwise?

Analysis

20. A first explanatiod al so of fered by the Centrul de An
(CADI, 2010p is that popular perceptis do not always match reality. As studies have found
elsewhere (Genn, 2010; World Bank, 2002; Kritzer, 1983), delays are often perceived to be more
frequent than is the case because even informed observers tend to focus on @xttrernes

case that tool7 years to resolve as opposed to the 17 that took only a few months. Moreover,
where complaints about extreme delays are frequently voiced by those who have suffered them,
they are often echoed by people with no direct experience with the courts. Fiealbye may

have unrealistic expectations for how cases can and should be processed. This point was also
made by CADI (2010), although its authors added that they found that many court users were

12 See for example, National Center for State CoutSYC 2005), which lists standards for trial and appellate
courts in the United States, developed by the American Bar Association and the Conference of State Court
Administrators. The EU encourages speedy resolution, but has yet to set specific standardfia€beELd trying

to develop some but is impeded by poor data quality and the many different procedural and organizational systems.
Pompe (2012) gives examples of standards set by some member countries for their own courts. While compared
with NCSC listingsRomanian courts do reasonably well, the targets mentioned by Pompe are far more ambitious.
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frustrated with the frequent cancellation of hearings, whigghtly or wronglyd they believe
to create delays.

21. Second, although we believe the statistical reports as to the speedy resolution of most
cases, the way statistics are kept may overstate an already positive trend. Cases counted are those
Ar egi s tisemeand thab theTtally includes many complaints that will be abandoned, rejected

for lack of merit, or not pursued for other reasons (for example, nonpayment of the stamp tax,
usually a minimal fee but enough to discourage some parties) within a veryisteroutthey

still count as disposition's. Registration does not appear to include a more formal vetting for
admissibility which, whether incorporated in registration/reception or done later, is where most
courts elsewhere start counting. Countingstgtions that go nowhere may artificially improve
dispositontmed assumi ng these fAcaseso are cl osed rapi

22. Case Adi spositionso al so i @ like thel eeview lofi n g s (
enforcement judgments (32 percentjadecatorii civil filings in 2011}%8 most of which are

resolved very fast and so improve the average scores. Other extraneous inclusions are some
fassociated filingso (for example, temporary
and so on), and a variety of pgstigment applications foljudecatorii criminal cases in

particular, requesting changes to the length of the sentence or early release. While not in this
category, because they are real cases, numbers are also increased by the redundant mass filings
against cedin government policies; these are often decided quickly because the government has
already agreed to a change in policy and because the affected agency sometimes does not
respond. Taken together these rapi dthystehdandl ed
to reduce the relative weight of the slower dispositions.

23.  Romanian performance indicators, at least in their published form, lack one important
dimensiod an fAaging |isto that covers all/l cases C.
year and one that would also show cases disposed, possibly multiple times in various instances

but still awaiting a final judgmenfccording to the SCM,&h a list exists internally, but it is

not published.As discussed just below, there are indications that most serious delays

originate from a multipl@appeals process, despite a hasty disposition each time.

24.  As the timeto-disposition indicator only shows cases resolved, and the aging list shows
what is not getting through and how old it is, it would beful to identify both inactive cases (to
be removed) and active files that are taking extremely long times and may never be disposed.

25. The teamdid in fact find an aging list for one type of cdskankruptcy proceedings.
ADiIi sposed c as e seasomally sholt dusatiolhsypamyeresblvadsireunder a yéar

13 The team watold (but could not confirmjhat many of these issuamuld be addressed in the next version of the
ECRIS statistics module.

14 Based on th2009 Constutional Court decision that all enforcement proceedings have to be first reviewed by a
judge (a priori control)

15 Those monitoring new code implementation should also take this into consideration as it can be a cause of two
types of errors. The mostmonon is for reports to indicate very low disposition times under the nevd doateonly

because no disposition time can be, by definition, longer than the period the code has been in force. The only
exception, and the cause of reporting of very long disposperiods, is when old cases are processed under the new
rules. After the code has been in force for several years both distortions should nearly disappear, but in the early
years highly erroneous estimates of impact can arise.
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with most of the others taking from one to three years, which is not unreasonable given the
complexity of the issues. However, the backlog is substantial and growing, and it includes many
relativelyold cases.

26. Insolvencyis one example of cases where the backlog is growing and the disposition of
many cases may take more than the usual time (fyd)etrends further demonstrated in the

age of stock (unresolved casdByjure 2.5). As demonstratedybthis rudimentary aging list,

while stock has a good number of relatively new cases, the number of cases older than a year is
also growing, slightly lesfastbut still significantly.

Figure 2.4: Insolvency CasesComparison of Total Stock (cases carried over plus new
filings for each year) versus Cases Disposed, Tribunals, 2602
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27. Cases that take longer to resolve are clearly a minority (although the statistical and other
distortions m& reinforce this positive picture). Because businesspeople and chambers of
commerce mentioned delay, and because they usually have more complex cases, it can
reasonably be inferred that this is where the delay is. Most of the examples cited for all civil
cases referenced those that had been appealed, sometimes multiple times, and it is not clear
whet her faverage time to dispositiond incl ud:¢
taking longer because the judgment has been appealed. Interviewsagitirates and staff who

were attempting to use the usual databases, especially EERI®&d that the systems made it

very difficult to determine wHether a case ha

18 Discussed in chaptér.
17 As also reported byvittrup et al.(2011)
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Figure 2.5: Insolvency Cases: Age oBtock (unresolved, 2007 11
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28.  Another source of information, the ECHR, cites about BRa®naniancases pending
before itinvolving unreasonable delays in case handling, a problem that judges (and to some

extent the ECHR) attribute to overly rigid procedural rules that provide opportunities for dilatory
parties.

maneuvers

by

t he

Romani

a 0 sintendedvo Ci

Vi

resolve this aspect. Discussions with the ECHR, while hardly conclusive, suggest that these 400

cases may represent a larger category of delay that is not captured by the usual indicators and

that particularly affects not larger firms, but mathhe smaller parties who lack legal counsel or
simply the power to push things ahe@te 2013 survey carried out by the review t§@RS,
2013) points to multiple appeals as a problem. It found that fop@8entof parties across all
levels of jurisdction, the court they went to was tlleird or higher instance dealing with their
case'® Interestingly, 22ercentof respondents who were parties said that fueiecatorii were

at least thehird jurisdiction dealing with their case.

29. Roughly 40 percenof the Romanian ECHRcasesare criminal cases that have never
gone beyond the investigative stage and thus would not figure in the SCM indicators in any
recognizable formThe teamknows, from reviewing PM data, that many cases remaithé
investigativestage but daes not know for how long or whylt suspectsbut drawing on an
extremely small number of examples, that they are simply left unattended, a status with negative
effects for the defendant and victim, although it is most often victims who thengcases to the
ECHR. The other 60 percent are civil matters, delayed because of multiple appeals. This

observation was already made by business representatives, but here complainants tend to be

smaller actors, frustrated by the seemingly endless Epperess.

30. The ECHR has already suggested to the government thatcaurnitry mechanism for
complaining about delays and receiving monetary compensation be introduced. Before this, the

18 Of the 23percentjudecatorii22 percenttribunals 13percent, courts of appeal #8&rcent.
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SCM might want to review its own data more carefully to determinetiven the 400 cases are
an anomaly or represent a larger issue.

Conclusion
3. Most fAcasesoO are resolved rapidly, even ta

32. The perceptions of delay voiced by many observers thus appear to be inaccurate. They
mostpr obabl y originate I n t wo other factors:
knowledge of a minority of real cases that take a long time. Aside from complex commercial
litigation (including insolvency cases), these outliers include severalléngh corruption

trialsd for example that of the eRrime Minister Adrian Nastase, concluded after eight years in

the public eye. Other examples, visible only to the parties and not the wider public, are smaller
civil and criminal cases that take years to [fidigposition because of multiple appeals (for civil
cases) and never moving out of the investigative state (crimBatausehese also cannot be
tracked under the current statistical systém, teamdoesnot know whether the cases reaching

the ECHR a& anomalies or symptomatic of more frequent occurrences.

33.  Finally, the teamwould cautionthe Romania authoritiesnot to stoptheir efforts on
ensuringreasonable time frames. Throughout Western Europe and in more advanced eommon

law countries, courtsakeet t i ng even shorter targets for ca
Rovaniemi court of appeal has set am@nth target for completion of all cases; in Norway, all

civil cases must be disposed in 6 months and criminal cases in 3 months. In tkeKlihgtiom,

targets for one court district are 80 percent of small claims in 15 weégksercent of fastrack

cases in 30 weekand 85 percent of muiltrack cases in 50 weeks (Pompe, 2012). In short, even

a good record has room for improvement.

2.2 Second and Third Paradoxes: Why has Demand Increased Despite Negative
Perceptions of the Sector?

Issue

34. We again start with the statistical evidence for the first part of the paraduzh
demonstrates significant increases in court use despite theweegaticeptions documented
earlier. Cumulativeworkload (stock plus new filingd not separating original from appellate
cases (needed for a more accurate picduseems to have risext all levelsespeciallyin 2009
11, with the highest percentage increase forjtitecatorii(figure 2.6).
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Figure 2.6: Growth in Stock plus New Entries (original jurisdiction and appeals) All Three
Instances, 200711
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35.  Figure2.7 gives only newases over the same period, again showing a steady grbwth
with some leveling off from 2010 to 2011 for the tribunals gqudiecatorii We have not
attempted herecdoeseld miomd eofinwimi ch account
especially inthe lowest instance courts. The highest rate of increase (over 100 percent) was in
the courts of appeal, followed by a roughly 50 percent increase in the other two instances.

Figure 2.7: Growth in New Entries (original jurisdictio n and appeals) All Three Instances,
200711
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36.  Given the high increase in thedecatorii workload, we extended our analysis here to
subtract two types of A c as @& theoblwatory begidws efale s h o
enforcement actions and a number of applications especially related to criminal cases. Both
constitute work for the jugks, but of a different type than a real case (that is, principal dispute)
and thus need to be separated. When they are excluded (as thIpbted only new entries are
considered, the increasejudecatoriinew filings in 200711 drops frommore than60 percent

to about 18 percent, less than that for the tribunals and courts of appeal. Nonetheless, however
calculated, demand has increased over the period. Moreover, the increasgudethéorii is

much more gradual than in the other two instanceg;hwéxperienced most of their increase in

2010 and 2011, most probably as a consequence of the changes introduced by the Small Reforms
Law (SRL, Law 202/2016Y and other recent laws, especially as they affect appeals.

Table 2.1 New Cases Lodged idudecabrii, 2007 11, With and Without Enforcement
Reviews and Applications

Demand 2007 2008 2009 2010 2011

First instancd with enforcement 904,000 939,087 1,246,534 1,468,837 1,475,382
and application reviews

First instancéd without enforcement 870,555 903,833 988,728 992,028 994,667

First instancé without enforcement 825,883 859,536 947,192 956,287 962,476
and application reviews

Source ECRIS Statistics

37. Data on citizen perceptions, so far as available, came from surveys and were supported
by our own interviews with court users and others outside the system. The opinions expressed on
corruption anchorruniform legal interpretationsorroborate the low sces of the system in the
surveys. Thus the paradox up to this point remains: a growth in demand for court services despite
the negative perceptions of the quality of output.

Analysis

38. The I|ikely reasons for the ¢ ondtheialdhacdari ons
(court use) are multiple. On the one hand, many court users may assume, possibly correctly, that
their specific cases (disputes over small amounts, family matters, and administrative issues) will
not be affected or that if they are, theyay believe they can make the system work to their
advantage.

39. On the other, and possibly encouraging this attitude, the courts are far cheaper to use than
notaries. If trust in both is low, as surveys suggest, it makes sense to go with the less expensive
aternative (and cases that cost more in c@utteose where larger amounts are invoyeate no
cheaper when handled by a notary). Hence many people take to court civil issues that might be
handled by a notary or by an administrative agency. In the later tteey may not know they

can do this. For example, the SRL allows consensual divorces where there are no minor children
(article 3, item 3), to be authorized by the civil registry, a process cheaper than the notaries and

¥ This law was introduced as a prelude to the new procedural codes and included amendments to the existing codes
intended among other thinggo accelerate dispute processing. Unfortunately, its impact has not been evaluated
(section3.3).
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conceivably faster than the caartit would be important to know the extent to which this is
affecting incoming court cases of this type, and if it is not, to make the alternative more visible to
the public.

40. Criminal justice is free for the complainant. Hence people file criminal coniplan

place of civil ones, even when the issue is clearly not criminal. We cannot separate these claims,
but it is indicative that so few of the criminal complaints filed (3 percent) are taken forward to
courts. To this can be added, for both civil anongral cases, a certain amount of popular
misperception as to what courts can, ém absence of lawyers in some locations and the
reluctance of others (in need of business) to dissuade people from taking frivolous, pointless, or
nuisance cases to couand the willingness of judges and prosecutors to deal with these cases,
whether represented by a lawyer or not. This creates a sort of vicious (or virtuous, if one believes
it is an important part of the service) ci@lenagistrates provide attention torfi@s using the

courts for what the Functional Review team would consider inappropriate requests, which thus
encourages the latter to come back again and again.

41. These we could call the pull factérseasons why people favor or are drawn to using
court servges over ignoring a dispute or using an alternative mechanism.

42.  Somepush factorsre also at workthose which require court use regardless of individual
preference. For example, caseload has also increased because of changes to procedural law that
really do not represent additional demand, but rather additional requirements. Those with a
dispute, or in the middle of one, need to comply with these requirements, regardless of their
opinion of the courts. Since late 2009 judges must review all enforcememsagthose carried

out by bailiffs, whether based on an executive title or a prior judgment), which has greatly
increased workload and apparent demand, but only because enforcement cannot go forward as
before, without it.

43. The constant changes of the Hgtive framewor& and frequent amendments to
emergency decrees and ordinary dahave contributed to the increase by encouraging
redundant filings by individuals protesting the same issues. The ability to contest government
actions is important and in seaérinstances has led to a reversal of the law or policy and
government commitment to repaying any amounts already collected from the claimants. These
reversals do not, however, usually prevent the filing of additional claims as a means, possibly
unnecessdr for individuals to put themselves on a list for the repayment the government has
already promised.

44.  The government has in fact begun to recognize this problem and the prime minister (May
2012) told pensioners that they would be repaid (the 5.5 peeénivithout having to lodge a

court case. However, that was soon after the March 2012 Constitutional Court decision that the

t ax on smaller pensi ons was unconstitutional
subsequent announcement that it would pet retroactively). The impact remains to be seen.

Even judges and MOJ staff said they had filed claims to recuperate back pay (from bonuses or
temporary wage increases) owed by government. They won their cases, but this has not speeded
up the repayment bpstallmentghatthe governmenagreed to
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45.  This type of push factor could be reduced by policy change. A group within the SCM has
suggested, for another issue involving a car tax (with its own repayment agreement), that claims
be filed in the administrate agency rather than in the courts. This would be a sensible solution
for many such issues, arudfers realpotential to reduce the burden on the judiciary once a
general agreement is reached on the basis of a first set of leading cases.

46. The situations not unique to Romaniaf course However the failure to adopt a more
efficient solution (and the continued practice of policy reversals) is another explanation why
apparent demand has increased.

Conclusion

47.  Demand for court services has increased over the past five years even when we add some
statistical adjustments and despite few signs that public perceptions of the justice system have
improved. Economic downturns increase court activity, but additionarlymaly issues apply to
Romaniét he | ow cost of <court wuse, magi strateso
nontjusticiable complaints, and the real or perceived need to take legal action as security against
new laws or policies.

48. Most of thesefat or s are out of the courtsodé contro
address the underlying issues, demand will at the minimum not decrease (growth is another
issue) and a need for more judges and prosecutors will inevitably continue. Judicialipitgduct

could also be increased (see sec8dh , but A unneda thisgs that auld bee ma n d
diverted to other forums or eliminated by better government pdides prime target for

reduction.

2.3  Fourth Paradox: Why do Romanian Justice Performance Idicators Remain
Hi gh Despite Magistratesd Perceptions of C
not now, with the new codes)?

Issue

49. Again, we start with the statistical evidence (figu2ésand2.9 ) . First on t he
side, and adding to the charts ahworkload and on incoming cases shown above, the number

of cases per judge has increased over the same period. This is simply because the number of
incoming cases has risen faster than the number of magistrates. (As iB.1abl sets of

numbers argiven forjudecatorii with and without enforcement and application reviews.)
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Figure 2.8: Workload per Judge (stock and new filings)2007 11
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Figure 2.9: Workload per Judge (newfilings only), 2007 11
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50. Once enforcement reviews and applications are removeddecatorii the increase in
workload (stock plus new filings) for all instances is about 50 percent over thederidor the

courts of appeal, somewhat higher, at roughly 66 percent. For new filings in the same courts, the
increase drops from §fercent to about®2percent. The timing of the change is slightly different
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for each instance, clearly responding to the effects of legal events, like the SRL and the
Constitutional Courtlecision on review of enforcement actidfs.

51. We also review workload for prosecutodsyiding into two categoriés all complaints
entered and reviewed for possible prosecution and cases resulting in an indictmegtJjtable

The number of complaints entered has grown consistently over the period for an overall increase

of nearly 40 percenin line with that of the courts. Indictments have grown at about the same

rhythm but represent only 3 percent of all complaints. Thus whereas the workload per prosecutor

is quite high when all complaints are considered, it is relatively low when ondg ¢aken to

court are included. Of course, many of the cases that never get to the courts require considerable
investigation before they can be closed, but prosecutors also report having to spend time on a

significant number that simply are not crimes but i | | require a MAmot.
dismissal.

Table 2.2 Prosecutorial Workload: Complaints per Prosecutor and Judicialized Cases per
Prosecutor, 200711

Year Workload of complaints Workload of indicted cases
2007 644 22
2008 691 20
2009 765 21
2010 856 24
2011 899 24

Source: Public Ministry Statistics

522 Al so on the judgesd si de, but not often
performance indicators (figu10).

20 For courts of appeal and tribunaige have ignored the use of panels (which varies by type of case) and simply
divided the casload by the number of judges. This is not how the SCM does its calculations, but the method used
here is more conventional and is considered by the team to be a better measure of the efficiency of human resource
use. Moreover, the usual practice whenepanels are used, anywhere, is for one member to take the primary
responsibility for reviewing each case. Hence the assumption that all spend equal time on each isgareraiipt

valid, andtypically only happenavhen a case is considered very difftand controversial.
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Figure 2.10: Clearance andOperativity Rates for Courts, 2007 11
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53. A clearance rate of 100 percent (cases disposed equal all new filings) is generally
considered good. Rates only go above this when thexeeed to eliminate backlog. Operativity
rates (caes disposed over stock plus new filings) would only reach 100 percent in a court that
had a clear desk at the end of the year (nothing left to do) and would indicate insufficient
workload(andthus the courtight merit closingy Thus 7580 percent is caidered reasonable.

Over the five years, and despite the increase in caseload, Romanian courts have mairntained 90
100 percent for clearance rates and88percent for operativity. This does not suggest that the
increased caseload is completely overwhefjrgapacity, but it raises the question of how they
have been able to continue operating so efficiently.

Analysis

54. The statistics as reported do not tell the entire story and that explains a good part of the
paradox. Caseload has increased, especially g0@&, but not all increases are the same, and
there is a certain tendency to Aplay with the
suggested, increases in caseload and workload are not necessarily th€asmtoad appears

higher because dhe addition of noftases, while even much of what might qualify as cases

does not represent a large amount of additional work for judges.

55. Thus, a first explanation for the paradox is the peculiar approach to counting cases in
Romania. This has been comnted on by otherd/(ittrup and others2011) and even inspired a
request from the SCM that the Judici al |l nspec
were included. o0 The Judici al Il nspectorate app
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suwggested there never was one, but we continue to find applications counted as cases and new
entering caseload counting first and second appesmlsew casesThese are important for

explaining workload within the court reviewing them, but they should natbeu nt ed as fAc a
on their own. Doing so results in calculations apparently summing new filings, all appeals, and
stock carried over from one year to the next
case i% court. o

56.  Much of the explosive growtin caseload is fairly recent and can be attributed to specific
legal changes and political events. Those planning for the new %éos=sm to assume
comparable increases in the future, althoughuh@ear whether they are just extrapolating from

the last few years or have some other basis for this prediction. The SRL and the new Civil
Procedures Code reassign some cases to the judiciary that were formerly processed by
administrative agenciésfor exampletutela or guardianshi® but they also allow notas and

civil registries to do more (uncontested divorces with minor children for the former; uncontested
divorces without minor children for the latter), which could take some pressure off the courts.

57.  But ultimately, the SRL and the new Civil Procedu@sde seem unlikely to make a

huge difference. The new code will change the distribution of cases among instances, but this has
no evident impact on overall demand. The only court for which it may augment demand is the
HCCJ, derived both from the inevitabdenfusion caused by new procedural rules and by the
provision for the request for dApreliminary ru
judgment can be made. The HCCJ anticipates that demand will require a threefold increase in its
membes, but it is unclear how it made this calculation.

58. Somet hing should also be said of th%% prose
percent). This is rarely matched anywhere else in the world and when,italeessuspicions as

to one of two negave explanationd considerable corruptiGhor an overly riskaverse policy

on the pr o$eWeubelieve ghat ins Rothania the second explanation &olds
prosecutors are so fixed on a nearly perfect conviction rate that they do not pursue cases they
bdieve they cannot win or go for the lower charge they can make stick. They claim they do this
because of popular expectatiénand cite a president who recommended firing a prosecutor

who did not win a particular (corruption) case.

59. Yet this policy raises wpstions, and we believe that in line with practices elsewhere,
prosecutors should take more risks and recognize that anything over 75 percent is fairly
acceptable. Sometimes extremely good scores reveal problems, and a prosecutor with a
95 percent conviddn raté like a court with a near 100 percent operativity rate (Rombhasa

som@ad raises issues as to what underlies the score.

21 Nine GiClockNewspaper, March 30, 2011.

22 Civil Code, already in effect; Civil Procedures Codaterednto effect inFebruary 2013; and the Criminal Code

and Criminal Procedures Code, bptannedto enter into effect in 2014&6eeappendix3.

23 A few Latin American countries have similarly high conviction rates for the simple reason that anyone who can
pay their way out of a legal action does so long before the case gets to court, by bribing the police or the prosecutors.
This leaes for the courts only those too poor to pay bribes or, probably, to afford good legal representation. We
have no indication of this occurring in Romania, at least not on a significant scale, and thus go with the second
explanation, the rislaverse prosedion policy.

24 Japan has traditionally had an even higher rate, closer to 99 percent, and this (risk aversion) is the usual
explanation, along with some possible violations of due process rights.
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Conclusion

60 Romani ads performance indicators are good
sector deals with what Romanian officials count as caseload. The problem lies in what is
counted some of it not qualifying as separate cases, and much of the resttiognsf issues

that are automatically and quickly disposed. However, with scores this high and these additional
insightsint o t he reasons, the fAi mpending crisiso or
and this we explore in greater detail irethextchapter In any event, as with the other
paradoxes, perceptions (this time of those within the system) are contradicted by the statistical
evidence. Caseload and even workload have grown, but the system seems nowhere near collapse,
and given the sauaes of the growth, the recent increases do not seem likely to continue at the
same rates.
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3. PERFORMANCE ISSUES IN DEPTH

61. Having, we trust, explained the paradoxes we now turn to a more detailed examination of
performancefeaturing our three assessment criteria: efficiency (productivity and timeliness),
quality (corruption and uniformity of legal interpretations), and acc€sdting across all
performance measurement argastrategic management and planning

3.1 A CrossCutting Aspect: Absence of Strategic Management and Planning

62. Strategic management and plansigre not a widely developed art in the judicial
system but especially for a country like Romania it seems essential to intréicleiltenow. As
documented irpart3, judicial systemneeds (human, financial, and ICai)e not assessetth

the requiredprofessional rigarthe automatic assumption by all parties is that any performance
gap will be resolved by more resources, and when resources are not forthcominggttbes

will not get much better.

63. The SCM6s recent (May 2012) r e queeoktheirt o c o
needs for implementing the new Civil Procedures Code, although providing respondents with
some guidelines, is an example of htlwings arenormally done, and aside from its tardy
presentation (four months before the codas anticipatedo go nto effect) is unlikely to

produce much of a sufficiently strategic response. It may just end up a suispldéist. The

Strategic Plan (Romania, MOJ, 2010) for 2014, while not approved, is said to have guided

recent programming. However, like all othglans it is largely a list of things to do, with
admittedly many noble objectives, but no clear depiction of how these things will produce
measurable improvements in services or bmwallocateresources to achieve them.

64. The Jjusti ce s e ces dapdrtmenth appeamto emplasize recruitment,
training, and promotions, but do not look ahead to emerging needs and ways to deal with them
apart from adding Amore of the seconractedforitheg t he
new codegTuca Zbaceaand others2011) is critical of these practices and suggests the need for

a more sophisticated approach, yet even this study, in predicting needs under new codes, only
extrapolated from current staffing patterns, workloads, and growth trends witkiug §&as we

argue would be more useful) two things: whether the recent increases in demand are likely to
continue and whether the new procedures will require different kinds of people doing different
jobs.

65. Careful statistical analysis would help clarthye first issue (as has been done in other
sections of this report, as far as the data allow). As for the second, it is more complicated but
begins with a comparative analysis of the work required under the old and new procedures and
the skills needed togpform it. There are certainly experts in process analysis (within or outside
courts) who could help with this if the judiciary does not feel up to it. The ICT departments

25 They may be defined as a feard-looking approach to impking results by identifying real or anticipated
changes in the demand for services and the alterations in processes, rules, and resource characteristics and
distribution required to meet them.
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|l it kewi se do only the most ad drgouablyag|satn noifn gi tahnid
we wish to do or buy, 6 and mor eover, for I
redundancies and inconsistencies.

66. Romaniads situation is complicated by the
of the basic functiod aside fom a certain judicial cultural gap, which admittedly still affects the

maj ority of the worl dbés | .uSedorhbudgetssae hdndied by thmo r e
PM, the MOJ (for most courts), the SCM (for its own budget and as recommendatities to t
MOJ for the ordinary courts), and the HCCJ (for its own budget). Decisions on human resources
(numbers, location, appointment, and further management) are divided among the MOJ, the PM,
and the SCM, as well as tkabinet and Parliament, which enacts thws determining numbers

and location. ICT strategy and decisions are similarly fractionalized. Movement of budgetary
control of the ordinary courts to the HCCJ (legally required but postponed for years) will
eliminate one actor in those decisions, lilk separates this from decisions on other resources

and by other entitiebox3.1and section 6.3 on Mmdachgmpeyg t he
systems can be adequately coordinated, but moves to do this require considerable effort that
seems missingn Romani a. I n effect, n ecirtehaetri olme foofr et hnec
(appendix?) was there any entity charged with strategic planning for the sector or for its
individual components.

67. Under these conditions it is no wonder that nsustalledstrateges are little more than

wish lists and that no one is considering other equally important issues, such as how to enhance
the productivity of resources already in place. Judges claim ovedwan#l also decreasing job
satisfaction (as sonéehouegporlt eadm widr kfienggl oan a
Unfortunately (Benetti, 2000), much judicial work in modern societies is mass based and needs
to be treated as such.

68. The trick therefore is to find a way to give less attention to some demands (dealing with
themin a more perfunctory, routinized fashion or perhaps sending it elsewher&) @sdrve

the bulk of judicial effort for real coona rove
concept that does not seem to have taken hold in Romania yefi Pr oacti ve <case
(the judge pushes the case ahead rather than letting the parties set the rhythm) also seems to be
highly underdevelopet?.

69. While the larger parts of strategic planning (where we put the resources) are excessively
divided, noentity seems to be charged with considering these other, possibly more important
issues. In its interviews, the team heard many useful suggestions as to other very punctual
changes that might be made in procedures and practices. It would be well toviay ta

capture these inputs as some of them appear quite useful. While reformers are always looking for
big fixes, in the end their big plans often fail because of inattention to a multitude of details.

70. Thej udi ci a lpreseny argamizatiors does ndiow a place for an entity that can
dialogue effectively with other governmental organizations whose practices impact negatively on
the system. Judges in the SCM have, very tentatively, suggested that government litigation is a

26 Proactive does not mean arrogant or arbiffanyo vices soménes cited by lawyefs it means doing things
with a plan to move them along at a reasonable rate.
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major cause of their overwigrand that there are solutions aside from accepting delay or adding
more judges. This is a minority voice, however, even within the judiciary. It might have more
impact if some entity (logically but not necessarily the SCM) had this as part of its mandate
organized itself to carry out the function effectively.

71. Likewise, while judges complain about inadequate consultation on new laws affecting
their operations, a positive response to their requests is impeded by the absence of any
designated entity forepresentingthe judicial syste@® the MOJ, the SCM, the PM, or the
HCCJ? Different countries have resolved this issue in different ways so there is no universal best
practice. Much depends on local values and prefereand®omania will have to decide ah

works for it.

3.2 Introducing Strategic Management and Planning

72.  Strategic management and plannargail new functions for judiciaries universally, and

thus it is no surprise that they did not exist in Romaeifarethe reforms introduced in 1992 and

after. The justice sector as a whole, and the courts in particular, have traditionally been
Aadmini steredd rather than managed, no matter
is typically process focused, ehgsizing compliance with ruleased use and distribution of
resourceg/ Management, while not ignoring the rules, is results focused, no longer regarding
mere rulecompliance as the ultimate test of good performance.

73. Where demand is fairly static, adminggion may be sufficient, but this is no longer the
case for justice sector institutions, implying a necessary shift to more dynamic approaches to
defining how t B and sheudth® dodes This/ & ra khardi tmnsition for any
organization, but gecially so for those in the justice sector because of the way magistrates use
rules in their ordinary woik expected to decide on the basis of the law, not in terms of likely
outcomes. This discussion implies no change to that juridical approach, butsoapplied to
decisions on caség;it is inappropriate for presemay management, and therein lies the
challenge.

74.  Moreover, training in administration, management, and planning is hardly a normal part
of judicial preparation, a shortcoming unlikely todmdressed adequately by a few short courses
at a training institute. For this reason, judiciaries (and other sector institutions) increasingly rely
on specialized expedsa separate category of court administrators and managers, judges who
have been trarsbned to this career (through a lengthy special preparation), or generic experts
(in human resources, ICT, statistics, infrastructargl so oh who must learn to apply their
skills and techniques to the justice system.

27 This may be why so many judicial sectors in developing countries adophtdr@ational Organization for
Standardizatior{lSO) methodology enthusiasticallgs ISO applied to public services tends to emphasize process
compliance rather than outcomes or results, which are harder to measure. Process compliance, however, is only
recommended where one has evidence that the processes will maximize results.

28 Although recent debates on just this issue are whether judges should be more results focused or ignore results in
favor of what the | aw says. They are especidahdthe vi si bl
extent to which their decisisron the constitutionality of laws and policies can, or should, involve policy directives

to governments.
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75.  Unfortunately, the recent and ampated redistribution of functions among the MOJ, PM,
SCM, and HCCJappendix2) has overlooked the chance to insert strategic management and
pl anning somewhere, and t hujsdicialbystgm. Bhese vatiousd o n o
entities handleieces of the functio@shuman resources recruitment and career management,
definition of staffing levels and distribution, design and execution of budgets, ICT development,
performance statistics, drafting of new laws, and sé loat none of them takes araegic

outlook or is responsible for consolidating the parts so as to determine how they might be
readjusted and recombined to produce better results over the short, medium, and long term.
Instead their visions tend to be partial and static. Very liftlehat is called planning is linked to
results except for the usual assumption that without more resources, the quantity and quality of
services will not improve.

76. We somewhat doubt thatector widemanagemenby one institutionis feasiblein
Romania(there are only a few successful examples worldwf@@)hus the following should be

taken as applicable to either that option or the creation of unitary management for each of the
two main institutions: the PM and the judiciary, with some mechanism to co@dinait
actions®® A managementunctiond or better, a strategic management and planningtfors

would instead perform the followiragtivities:

1 Monitor ongoing performance of all entities it oversees and identify areas where one or
all may be falling behith the acceptable levels.

1 Track changes in demand and assess whether they are likely taueamtiare onéime
occurrences.

1 Make estimates of future demand and how this will affect the allocation of resources,

geographically and functionally.

Investigatavays of reorganizing or reassigning work to increase overall productivity.

Identify how changing demand and practices will alter the skills required within the

sector and find ways to make the necessary adjustnidmnigsneans not only adding staff

to perbrm new functions, but also reducing the numbers in other areas accordingly.

1 Identify changes in legal procedures necessary to enhance productivity and lobby with
the executive and Parliament for their enactment.

1 Identify and prioritize changes in othersoairces (for example, ICT, infrastructure) as
they relate to the institution or sectoro
goals.

T Lobby with other actors (Athe governmento)
means, before they reacletbourts or prosecution.

1 Review how independent professionals augment or reduce sector workload and
collaborate with them to find ways of enhancing synergies.

E

29 Costa Rica is one exampleand a more modern version as the Supreme Court also managed the budgets of the

PM, Defense, and the Investigative Polibef over time these three agencies have received greater operational
autonomy. Of course the traditional systemind not just in Euro@ewas to give all this authority to a ministry of

justice, but as the modern tendency appears to be to eliminate thermgifiss  cont r ol over the s
solution in Latin America is to have the PM and the courts each do their own management.

30 This would leave the MOJ to manage the functions it oveds#es prisons, independent professionals, a vetting

of the legalf a mewor k (i deally beyond the sector), and as the
justice sector.
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1 Monitor changes introduced by various reforms to ensure the new practices and the
intended effec are occurring. Where one or both is not happening, determine why and
identify what must be done to alter this.

1 Coordinate with other sector entities (if management is divided among them) to ensure
consistency among the plans and practices adopted by each

77. To do all this, thefunction would requirea good, accurate database on witkystem

events, not just a collection of manually assembled aggregate statistics or automatically
generated prepackaged repo(@thersectionsof the review look atmprovemats that should

be made to ECRIS and related systems so they can serve this purpose. Here we simply reiterate
that without good data and good analysis, planning becomes a very ineffective operation and is
likely to err in identifying problems, causes, aethedieg3!

78. There is no preferred location for the management and planning fuidctioeng can be

done by the HCCJ, MOJSCM, PM, or by some combination. However, collaborative
performance is rare and has proved difficult to achieve. While both the MQlieaB€M report

that their relations have improved (and some deny they ever were a problem), some comments
and observations suggetstat their activities could still be better coordinated. One example
regards the division of responsibilities for ECRIS1ana@d and located in the MOJ, but with

the SCM having responsibility for compiling court statistics. The SCM does not have access to
the entire database, and apparently the MOJ, while capable of replicating it in its entirety, has not
done so because it doest have the staff to do the analysis. Moreover, the Judicial Inspectorate,
while claiming access to the entire database, uses it largely to monitor compliance with actions
subject to disciplinary sanctions.

79. None of the likely organizational candidates farsector widé or perhaps more
practically, institutionab approach are currently staffed or structured to carry out these strategic
functions.Magistrateslonewill not suffice, and a complement of skilled individuals from other
professions will be needd engineers, statisticians, ICT specialists, administrators, and others.

80. Management, whethesector wideor institutional does not have the final word on
performance goals an sector or institutional development plans. These are set by the sector or
institutional leaders, who in Romangae magistrates or highanking political appointees (for
example, aminister ofjustice or a head of an administrative department within thd,M@ain
depending on how responsibilities are distributed). Howatvegrovides the information and
analysis on the basis of which the leaders make their decisions on general directions and goals
and is responsible for implementation. And beyond thatcthrent division of labor poses some
dilemmas for any reorganization (b8xl).

31 On this topic, see Genn (2010) on the Wolff reforms in England, and World Bank (2002) on reforms in Mexico.
In both cases the authorsim that the lack of an empirical basis caused reformers to misjudge what was needed.
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Box 3.1 Slowly Moving Away from the Southern Model

Romania follows a modified fASouthern model 0| ( Wor |
implies career magement for magistrates and clerks by the judicial council, with budgets handled by the
MOJ (and the PM, HCCJ, and SCM for their own budgets), and staffing levels determined elsewhere but
based largely on MOJ recommendations.

The judicial authorites are ont emp |l ating a further deviati|on
versiono) in giving the budgetary functions| f
manage its own budget). This still leaves undefined the responsibility famketieer critical elements
(most of them currently with the MQ3)determination of staffing patterns, recruitment of and career
management for some nqudicial staff (possiblyincluding grefieri in the futur® see paragrapt08
and299), ICT policy and development, drafting of laws affecting sector operations, and so on.

Thenew arrangements will thus leave the various parts of the puzzle in fewer but still different hands. To
ensure that they represent a real improvement in ability to manage and plan strategically, it probably
would be well to take another look at the dimition.

81. In recommending thahe authoritiesintroduce strategic management and planning, the
team fully realizes thahe approacitannot be brought in overnight. Even if an ideal distribution
of functions could be defined and enacted legally, it waakd® some time for the institutions
performing them to rise to the task. Realisticaily light of the tensions among the range of
institutions,it will have to be done incrementally, withe hope that no change represents a step
backward and that overte, the parts can be coordinated or located in one place.

82.  Finally, some resource implications stand outside the usual needs list. Depending on the
decision on placemetstill in various organizations, centralized in one, or with individual
organizationsconsolidating the management of all their own resodraes three main
categories of resourag@shuman resources, financial resources, andol@buld be affected
differently (see par®).

83.  Whether management is centralized in one place or divided betweerMtlandP the
judiciary, the ideal is a single department to which the individual resource management units
human resources, budget, ICT, infrastructaral other material inpusreport so that their own

plans and proposals can be coordinated. Meeting thes will require financing and some
additional human and ICT resources. Where they are located, how they are organized, and the
particular mix will depend on prior decisions on location and decentralizatithhoughat any

level or location managementahd:

1 Track performance and identify problems.

1 Identify various scenarios and resource combinations to meet sector or institutional goals.
1 Coordinate the operations and plans of the different management units (budget, human
resources, ICT, other materialputs, process reengineers, planning, etc.) responsible for
the various parts. Ideally, all these units should be subordinated to the overall
management unit, but this may not be attainable for some time given how functions are

now divided.
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84. Looking only athuman and ICT resources (with the assumption that financial resources
will be needed to cover these additigrikg following additions will be required:

1 Technical staff experienced in human resources, budgetary, and ICT management at a
minimum and possip in other resource areasThe central unit or units for each
institution will also require a planning and statistical department responsible for tracking
performance, identifying problems or deficiencies, and elaborating alternatives for
resolving themMembers of these departments should be experts in statistical analysis
and planning functions. For the most part, they should not be judges or, aldrksigh
magistrates should be involved in the work of each planning unit, as their insights and
further education in the specific expertis

1 ICT resourcesFunctional management units (responsible for human resguadgets,

ICT, and other resource divisions) will need reale data on the resources they oversee.
These ICT needs are quite independent of whatever other ICT programs evolve, but it is
critical that theprogramsbe tied into the overall sector or iitgtional development plan,
rather than operating in isolation. Stitipt all ICT innovatiors areequally important, just

as every new building axtrahuman resources may not lead directly to better outputs.

85. The creation of strategic management andnmley capacity may be relatively
inexpensive, at least compared with some of the other proposed changes. However, ensuring it
operates as intended will require overcoming numerous cultural, poliindl even legal
barriers. The cultural and political bers are the most difficult, but with sufficient political will,

laws can be changed.

86. One theme running through this report is that getting offices in the justice sector to
relinquish absolute control of the resources they manage is extremely hardallgsec
Romani ads fragmented administrative approach
wor d. Getting them to acknowledge that t his
fundamental political challenge, one that will be overcome ordgdtor and political leadership

adopt that larger vision.

3.3 Efficiency: Is the System Sufficiently Productive and Does It Provide Timely
Enough Solutions?

Issues

87. While the SCM has stated that efficiency (productivity and timeliness) are only means
not ends (Romania, SCM, 2042they are valid issues. It may indeed make little sense for the

system torapidly produce a large quantity of suboptimal outputs, as the SCM argues, but
producing good outputs extremely slowly will not be appreciated by thecpeliher.

88. However, the issue raised here really foll
the system is efficient (by its own indicators) in processing existing demand in a timely fashion,
there is a more fundamental efficiency issue as to shgetting through the system and whether

it represents the best use of system resources. This is a question more of productivity than
timelines® but productivity assessed as value added rather than simply the number of cases
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processed. Thus the underlyijguest i on i s whet her the sector
outputs with the resources it already has, and if so, how.

Analysis

89. The system seems efficient in dispatching a surfeit of simple cases and associated filings
rapidly, and seems to continue to sl adequately despite rising demand. There are questions,
however, as to whether they merit the effort invested in them, which take on different
dimensions for the courts and prosecutors.

90. According to the judges interviewed, much of the extra time isitsperking with

largely pro separties (having no legal representation) to help them shape their compiaiats.

review teanmd court user survey found that, depending on the level of jurisdiction, about

10 percentof respondents had received help from jhdge to prepare their cag€URS,

2013)%2 A 2008 World Bank surveguggestedhat about 40 percent of plaintiffs first arrived
without legal representatidiGallup Organization RomanidD08) while ther e vi e w20i3e a md s
survey found that 2fpercentof parties were not represented by a lawg@URS 2013)33
Whatever the exact number, this is still work that might be more appropriately done by lawyers
before a case is lodged.

91. A second cause of lower judicial productivity is a complex legal framewatkatilows

ample opportunity for dilatory maneuvers. These obviously cause dellagyg are intended &

but they also mean more work for the judge who must process them. The only ones that could be
tracked through the SCM statistics were pretrial and-juagfment applications in criminal cases

in the judecatorii which constituted three times the number of actual ¢4s&stoo lenient

policy toward these applications, like the absence of adequate filters for appeals (something
judges interviewed suggestedriecessary), adds to workload as well. It can be hypothesized that
judges exercise this leniency because of a fear of complaints to the Judicial Inspectorate about
t heir having Vi outneorte endkestigagon is ivaranfed to deteminesdiact

causes.

92. For prosecutors (and police) the situation varies only slightly, although potential
sanctions seem to play a part. To dispose complaints that cannot go forward (insufficient
evidence, not a crime), prosecutors and police still must studigghes and write motivated
justifications for dismissal. In interviews, prosecutors estimated that this might take them a
couple of hours per caseghich may be exaggerated, but still representg@normous investment

of time giventhe number of complaistinvolved. As no police were interviewed, we do not have
estimates for their time on this process, bervieweesstressedhat both the investigating

police officer and the prosecutor had to do this separét€lyo r t unat el vy, Romani a
are bw by international standards, but even so, this effort might be better put into investigating

32 Of the 10percentjudecatorii4 percenttribunals 13percent, courts of appeal p&rcent.

33 Of the 21percentjudecatorii20 percenttribunals 25percent, courtsf appeal 16ercent.

34 As the ICT team discovered, one project under development would allow inmatéikettheir applications. The

impact on judicial workload is likely to be negative, first because they will doubtless get more applications and
secondbecause the human process of reviewing them will not be expedited. This is a general problem with all types
of efilingsd saves time for the complainant, but does not facilitate judicial handling.

35 A recent legislative change seems to have put an emistoliligation by allowing prosecutors to simply endorse

the justification provided by police.
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and prosecuting real crime®nly about 3 percent of complaints are taken forward to courts
(figure 3.2).

Figure 3.1: Criminal Complaints Lodged with Prosecutorsversus Indictments 2007 11
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Source: Team elaboration based on statistics provided by the SCM.

93. Al though the prosecutorsdé actions are mot.i
appeal and the prosecutor be held responsible for not taking acaaédorward, actual rates of

appeal for these decisions are low, and in most instances do not prosper. Although the SRL
introduced the proi®mitherphe statistids nof intgryiews withupmosecuyors
suggest any change in practice. As one dnggtking member of the PM noted, most prosecutors
continue to write lengthy justifications based on the same fear of successful appeals against their
decisims. Table3.1 documendg the number of actual appeals and those that overturn the initial
decision not to prosecutadlle prosequi

Table 3.1 AppealsagainstNolle ProsequiDecisionsand Those Findingagainstthe Decision

Appeals lodged Appeals decided Rulings finding
Total criminal against non against non against decision of

Year complaints prosecution decision prosecution non-prosecution
2007 1,079,210 15,053 9,837 1,423
2008 1,193,614 16,862 12,302 1,946
2009 1,356,939 17,646 12,622 1,877
2010 1,513,272 18,300 13,892 1,976
2011 1,656,130 20,154 17,715 2,692

Source: Team elaboration based on statistics provided by the Public Ministry.

%Al ternatively known as fprosecutori al di scretiono,
collecting sufficient information to prosecute
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94. Only about 1 percent of all complaints generate a protesold prosequiand of these

protests (appeals), only slightiyore thanl0 percent are overturned annually. This means a
prosecutords chances of having her or his de
1,000. Whether this results in any disciplinary actisranother question, but given the very

small number of disciplinary actionaken by the SCM (see sectid@b, the subsection
Institutions for Tackling Corruptionthe risks may be even lower.

95. In short, much work seems to be undertaken to fend off asreajl chance of negative
repercussions, and in the process, the opportunity to place that effort into real investigations is

| ost . This is a good example of reduced prod:
involved are correct, they devotelaast 220 days a year on average to investigating cases that

will not go forward and explaining why they will not prosecute, and only the other 46 days to
actual prosecution (assuming a 2f#y work year¥y’

96. All appeals (not just those referenced abové)ile not usually counted as additional
icaseloado or dem¥Bodeat!| y haddlobajudgesd, and
While the right to appeal a judgment is recognized internationally and in EU law, the goal is to
have first instance dediss of high enough quality to make them stand in most cases. Appeals
should be based on alleged errors and not simply on a desire to have a different outcome. Thus
while the goal is a low appeals rate, somewhat countigitively, it is also for rates abverturn

on appeal to be close to 50 percent. This would indicate that only truly questionable decisions are
given leave to appedl. The two rates must be considered together, and even then more
information is required, dram lessvfavordblg comditiofs at e s 0
high levels of corruption, for example.

97. We found it impossible to calculate appeals rates for a variety reasons (how data are
registered in ECRIS and the increasingly complicated arrangement for where appeatsiesd

entg). Civil and criminal cases both appear to be modest to relatively high (according to the
SCM, 11 41 percent, depending on the type of case and the ©owtt)e reversals on appeal

are somewhat low (roughly 30 percent) (fig8r8. This is a suboptimatombination as it

suggests that appeals (baibelandrecurs combined because someeursoccur without a prior

apel,and so include features of both) are being admitted too easily and used to creat¥ delays.
This adds, possi bl workioadaeddheiswemproddctivity. t o j udges o

I't should be stressed that nofcralme. casSesmet hatst doi abl
eventually be abandoned for lack of sufficient evidence or the inability to identify a suspect. However, more of these
cases might be clearefigrosecutors and police were relieved of the need to explain their decisions not to pursue
complaints about actions not constituting crimes.

38 By this it is simply meant that appeals should not be counted as new caseload or demand, but rather as a
contintat i on of existing complaints. Since they add to ju
earlier tables showing workload or fAcaseloado for each
39 While Romania calculates appeals and overtates; it does this differently, calculating overturns against all
judgments (even those not appealed). Every country can calculate its performance indicators as it wishes, but for
comparative purposes it is useful to follow convention.

OThese were thefigr es ci ted i n the SCMO si42A Given soine ofher statistical ifsues 201 1
(how the figures were calculated) they may not be the product of the traditional manner for calculating appeals rates,

but, based on the data, the review teams wnable to produce its own numbers.

41 Or out of a knowledge that namiform interpretations of the law could produce a different outcome when a

second judge or panel of judges is called in
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Figure 3.2 Rate of Overturn on Appeal (for apeland recurs), Tribunals and Courts of
Appeal, 200711
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Source: Team elaboration based on statistics provided by the SCM.

98. The multiple applications, both before andeafthe final judgment, also merit further
exploration. Even i f we do not <codandinfrdtiem as
instance criminal cases seem to represent three times the number of lodgdfigrase3. 3).
Considerably more analgsiwould be needed to determine whether this extra work represents
value added or simply another source of unnecessary delay.

Figure 3.3 Comparison of Criminal Cases versus Application for Criminal Cases Lodged,
2007 11, JudecatoriiOnly, 2007 11
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Source Team elaboration based on statistics provided by the SCM.
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99. A further challenge, noted in interviews and echoing the ECHR comments on delay, has

to do with certain procedural details that make dilatory practices easier and take up more of the
judgesABA/iOkeELI 6s 2007 review of family and ot
findings:

1 Excessive number of hearings, many of them simply to deliver documents with no further
discussion or debate.

1 Multiple adjournments of hearings, for reasons thahimgt be allowed in other systems
or would incur disciplinary actions against those resporsilderyer does not appear,
witnesses do not come to court, papers are not all presented on time, anthuidest
presentation of evidence by one party and theoth part ydés request fo
review it.

100. Sever al attorneys reported the absence of
Whatever is legally required, parties rarely submit all their documents and evidence on time,
possibly to create delayss the other side will have to request an adjournment or because this
puts the other party at a disadvantage.

101. Some of these actions are initiated by the parties, some by the judges, but they all cause
more work for both as well as more delay. Hence judgagindeed be overburdendsbcause

they have too few support staffréfieri) and the failure to delegate, for legal reasons or simple
preference, enough work to them. d$everalother Central and Eastern European countries
(USAID, 2012), in Western Eurepand in other regions (World Bank, 2011), delegation of more
tasks to qualified court staff has been a successful approach to increasing productivity and
reducing delays.

102. Romania hagecently adopted legislation to accelerate case disposition and, if less
directly, to increase productivity, such as the SRL @@ However, although the law has been

in force forsome timethere has been little, or even no, monitoring of compliance with the new
rules or of their anticipated effect on accelerating tinsedisposition. Such monitoring seems
essential for two reasons:

1 The new procedural codes will build on or extend these changes and thus it would be well to
know whether the new practices have been adopted and with what effects (negative or
positive)

1 We krow for a fact that it takes more than a law to alter behavior and there are certainly
aspects of the SRL where compliance is likely to be less than imm&diate.

42 For example, in our interviews prosecutors still reporteficdifies in accessing public sector databases as well as
those held by other agencies (for instance, banks). It is unclear whether this is a technological or compliance issue.
Whichever, it is another example where reform results are not monitored.
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Box 3.2: The SRL of 2010

Measures in the SRL include:

ToTo  Po  DoTo  Po  ToI»

provisions to allow direct exchange of dodgd
courtsd and prosecutors6 direct access to
public authorities (article 1, item 5 and article 18, item 20)

presumption that once summoned initially a party will know all subsequent hearing dates (and
not receive further notifications);

the introduction of plea bargaining and mediation between the parties for criminal cases;

j udges 6 emdufage rcandliatibnoand mediation for civil cases and a compulsory conci
or mediation stage prior to lodging a complaint for commercial matters involving monetary am
setting of very short deadlines for handling reviews of enforcement ghemts and of slightly
longer, but still reducedeadlinesfor resolving appeals in the interest of the law;
reduction of size of HCCJ panels for hearing the latter cases; and

ument
el ect
so will
jation
DUNtS;

substitution of single judges for panels hearing labor and social securiiyedisp tribunals.

103. The SRL was also intended to reduce the number of appeals, notably by eliminating all
appeals for civil cases with amounts unB€N2,000, and eliminating the first appeal for civil
cases with a value of undeON100,000 and for crimel cases heard in the first instance courts.
Those cases without a first appeal would be subject to a second appeed (vhich would not
be Iimited to | egal quest i ons ,*Bibtadain, systermatit r e v i
resultstracking seems lacking. The Impact Study the new codes was asked to do this, but
commented that the data that are available make it impossible (Tuca Zhadcethers2011:
51). While agreeing that the data restrict what can be demonstrated conclusivelypdtenal
Review team managed to track some probable effects, at least on the number and distribution of
appeals (figur&.4).

43 CADI (2010) refers to this as a hybrid appeal for this reason.
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Figure 3.4 Numbers of Apeland Recurs Tribunals and Courts of Appeal, 200711
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Source: Team elaboration based on statistars fthe SCM.

104.

After reviewing the material graphically presented above, the team drew the following

tentative conclusionsnahe preliminary effects of the SRL:

T

105.

The number ofipel registered in both the tribunals and courts of appeal has decreased,
and in tle case ofpelof criminal cases tried in thedecatorii dramatically (according

to the SRLthey arevirtually disappearing).

The number of second appealsdurg, in contrast, has increased, such that in both the
tribunals and courts of appeal the rhen of apel and recurs together has increased
slightly.

Taking into consideration the simultaneous increase in new filings, the appeals rates may
still have dropped by several percentage pdthts.

These changes could conceivably mean less work overalgnbyif the recursfor the
oneappeal cases can be processed relatively fast. (This matter requires further study.)
Although one SRL objective was to leave the tribunals more time for their original
jurisdiction cases (which increased by some 30 peiioe2®1Q 11), the combined total

of recursandapelremains close to former levels (after a considerable increase in 2010).
For the courts of appeal, the numberetursdoubled over the same period, probably
because earlier legislation had removed the-dtege appeal process for social security
and pension cases (heard in the first instance in the tribdals).

Measures introduced in the SRL (and those contemplated in the new Criminal Procedures

Code and Civil Procedures Code) could produce their interededts, and so far do not seem to
have had any negative effects. The various performance indicators (clearance rates, operativity,

44 We cannot calculate these very accuragsdyhe data do not allow a separationre¢ursby point of origin (for
examplerecursfor caseghat arestill allowed a twestage appeal or those for which tieeursis the only stage).
45 Reversal rates for appeals are available but not trdokedanagement purposes
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and disposition times) seem to have remained about the same, despite increasing demand. At
least in one aréathe number of ifst appeals gpe)d the intended reduction was produced,
although with a simultaneous and very dramatic increasecurs Whether the overall time to
disposition has been improved by this measure is another question the data do not allow us to
pursue,although it is significant that the courts of appeal showed a-affop clearance and
operativity rates in 2010 and 2011. Obviously these issues need to be tracked. While the team
does not believe that the Romanian justice sector is in fundamental icngmild be well to

know whether the SRL reduced the overall workload or simply redistributed it.

106. Several observers (Lord and Wittrup, 2005; ABA/CEELI, 2007) have noted that, given

the relatively high rate of magistrates in place (compared with othesp&am countries),
reducing any fAoverworko might be best, or fir
judges and prosecutors. In saying this, they seem to imply that human resources may not be
stretched far enough, or may even be excessive.

107. Indeed, judges and prosecutors may be working too hard, but on the wrong things. Some
cases take longer to dispose, either at the first instance or as a result of multiple final and
interlocutory appeals; whether they simultaneously require more work fromstnadgs is
another issue with potentially different answers depending on the type of case. Sometimes delay
is just a function of waiting for others to do their wéfksometimes it is a result of the
magistrate having to do more. The only way to make téisrthination is to review cases and
track input and time spent on producitite system responsea difficult task probably only
warranted if the slowly disposed cases can be singled out for study.

108. Longerlasting cases are usually disputes involving comiakectors (which explains
these actorso6 mention of del ay a-Rveltattoesfogor i mar
corruption, or division of property in contested divorces. This highlights two interrelated
problems affecting productivity and timedéss: complicated disputes take more (perhaps too
much) time, possibly because the parties make abusive use of what both CADI and the ECHR
have called ficertain procedur al rigiditiesodo o
their differencesbut in addition, the surfeit of demand for less complex and often redundant
cases may be absorbing too much effort by magistrates and so reducing their attention to the
more complexases

Conclusion

109. If one assumes judges and prosecutors are doing whaeded and required under
Romanian law, they are adequately productive. However, if one examines the extent to which
their actions contribute to the effective and timely resolution of real disputgsaringablyhave

room for improvemerd because they spertdo much time explaining why they will refrain

from doing something (prosecutors handling 4sames), processing cases for which the
outcome is known and for which returns to plaintiffs will not be hastened (government debts),
handling posfudgment crinmal applications usually requesting alteration of sentences, or
helping complainants define their civil complaints (a task better suited to legal aid). It also

461t has been suggestei example Verdes, 2011) that this may apply to insolvencyesashere judicial oversight
i s not continual, but rather sporadic. It is fAless of
sources cited by the author.
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appears that even with the SRL changesgesmay be accepting (and so processing) too many
appeals andecursfor want of a better filter. If Romanians believe magistrates should perform
these functions, then they will need the judges and prosecutors they have, and possibly more.
However, the expectation is somewhat of its own ksud generiy and comes at some cost.

110. An extremely generous attitude by the courts on what they agree to review is adfirable,

but as CADI (2010) notes, the right to justice does not include the right to abuse it (is not
Aunqualified or abs olntues ehele potehtial coairk Usersenmst travel p o o r
days to get to a judge, are often illiterate, and have no access to lawyers because they have no
money and in any event because lawyers are even scarcer than judges, this level of
permissiveness might be eety appropriate. For Romania, however, such generosity may well

be exaggerated, unnecessary, and invite abuse.

111. Moreover, while judges are also expected to assist unrepresented parties in other
European countries (ENCJ, 2010, especially section$&),they seem to get more of them in
Romania. Further research would be needed to investigate why. Much the same applies to the
large number of neprosecutable complaints going to prosecutars most of Western Europe,
prosecutors would never see them becafisieeir filtering by the police.

3.4 Enhancing System Efficiencywith Expanding Workloads: Productivity and
Timeliness

ThreePotential Remedies

112. This is the largest performance area tackled by the team, because it afforded the most
scope for analysis of current operations and because of its multifaceted Reddrectivityand
timelinessare interrelated, and while the system still does well dh,libe issue is how it can
continue to do so without far larger budgets.

113. Current staffing and overall budgetary levels for the sector suggest that the challenge is
not how to do more with more (as more seems unlikely to be forthcoming) but to augment the
efficient use of current resources. This may imply redistribution among categories (more clerks,
fewer judges? more staff specialized in areas like human resources, statistics, and ICT? more
funds for legal assistance?), changes in operating procedurésia and some management of
demand. These are the types of changes for which proactive, tessdis, strategic management

and planning are essential, and thus another reason for putting them first on the list of
Aopt d exceptthatthey are not aptmn, but a necessity.

114. Complaints about expanding and possibly excessive demand for services are common to
nearly al/l contemporary judiciaries. Il n the ¢
to the independent professions), the numbeesnto support their complainbut here are also

issues with the numbers, and a possibility that cases actually lodged may be somewhat to

47 As well as what they are willing to overlogsuch as missedeadlines or evengpties not appearing for a hearing

58



Part 1 Performance Assessment

considerably fewer than what the statistics shoWNonetheless, we are willing to admit that
many magistrates are overfaned.

115. Three options may be considered, but only the last two are recommended (with
variations):

1 Add more judges or prosecutérshis is the usual judicial answer. However, it has its
limits (budgetary) and in many cases may be less satisfactory thatténeéwo.

1 Reduce and restructure dem@nby usng filters or diversion to other venues, or by
eliminating certain obligatory court processes.

1 Modify internal practices work distribution and staffing patternd these arethree
different but related meansy lwhich existing staff can be made far more productive.
Redundant or unnecessary steps can be eliminated, work can be redistributed among
currentstaff, and work performed by a judge can be delegated to (less costly) assistants.

116. They all have different fiancial implications. Two other approaches, treated separately
as they require a combination of demand and procedural restructuringdaceng the impact of
government litigatiomndmediation

Adding More Judges or Prosecutors

117. Even in the impact stues for the new codes, Romania seems to have considered
primarily this first option. We will only note that getting significant increases in staffing numbers
seems unlikely and that the most urgent needs may not be for magistrates but rather for clerks
and nonjudicial technical specialists. Assuming the legal and political obstacles could be
overcome, a slight modification alfiis optiond efforts to redistribute existing magistrates and

staff geographically might help, but would still leave high average wodds. Thus we focus

on the other two options, which have received too little attention. In other systems they have had
much more dramatic impadisanthis option

Reducing and Restructuring Demand

118. Costa Rica cut its judicial workloath 2006 by nearly h# through eliminating the
compulsory judicial review of all traffic casésee box3.3 for other approachgsAs it turned

out, this move was also very popular with citizens, most of whom were happy to pay their fines
rather than having to hire a lawyemdalose a day in court. Not all demand reduction has an
equally happy endiriyand indeed it took Costa Rica years to overcome opposition to bringing
in the changé butthe larger point is that productivity is not just about cases decided, but their
intrinsic importance, too.

48 Aside from data entry irregularities (for example, a tendency to consider associated filings and appeals as separate
cases) are issues of duplicate entries of the same case or complaints owing to transfer to dgethaan juitial
non-admittance, or someone filing the same complaint multiple times (mentioned by prosecutors in interviews).

59



Part 1 Performance Assessment

Box 3.3 Dealing with Escalating Demand for Judicial Serviced Other Countries

The problemof escalating demanid universal, although its dimensions, sources, and feasible sol
vary by country. Alljurisdictions however, face thehallenge of serving a larger and more varied gr
of users with a resource base that is inevi

most must find ways to use existing resources more efficiently without undermining quality or acce

The role of government litigati@ claims against the state for abuses ranging from excess taxes to
to provide guaranteed services and pengidnsincreasing court workload seems to be most critica
developing or transitional nations becauseapid changes in both laws and user expectations. It has
best documented in Latin America, which has devised several means for dealing withaitptrg a
constitutional writ to protest rights violations, which must be resolved within a relastely period;
automation; batch processing of similar cases (especially applicable to pension issues); ai
recently, a call to government to put its shop in order and resolve the problems it has created th
own administrative agencies. Caltive actions and the introduction of binding precedent have also
tried, but they often require that any beneficiary still file a legal action to collect what she or he is

While theamparois very popularit also congests the courts (since deeisions apply only to the sing
plaintiff) and so slows attention to other disputes. Additionally, where it can be addressed to an
(diffuse constitutional review), thremparocan produce inconsistent decisions and even corruption. k
processing has worked for countries like Brazil with money to spend on autodnationt staff
recalculates the amounts due in pension disputes, drafts the response using stamdarelsand the
judge arrives once a week to push a button, releasing several thousand judgments with a
signature. Mexico adopted a similar method to address plaintiffs in a pension case where the
Court had ruled against their major complditiere tke issue was responding negatively to most of
parties, and as several issues were invglaestparate court was set up to review the cases.

Finally, in several Latin American countries judiciaries have begun to call for improvements
administratve agencies (especially those handling pensions) that give rise to these cases, arguin
negative effects on their normal caseload (often pushed aside to respond to the governmental is
too great to warrant their taking on this extra burdehey have also argu&ds have a few Romanig
judgedt hat the apparent fAsavingso to the gover
the costs of adding more judges and courts to process this work.

Government litigation is also an issué,a less dramatic one, in Western Europe and other i
developed regions. In Germany when such problems arise, a common response is to halt the pro
all claims until a few leading cases can be resol@tisions favdng the private plaintiff ray lead
directly to a change in government policy, and for cases already lodged, their quick resoluticsitifiel
general rule.

For recurrent, simple private disputes, use of technology is gaining ground, including online fili
sometimes case pra&ces i n g . Engl andbés fimoneycl ai msonl in
approach for conflicts among private padigse creditor files online and a single court handles all §
claims, usually without the need for a hearing (or an attorney).

In countries where the law prevents total reliance on internet processing, courts may use a
expedited papebased procedure, only requiring the parties to appear when judges detect p
problems. Small claims courts, with simplified procedwaedpro serepresentatiomare another widely
used solution, and of course settlement and mediation are also increasingly encouraged, so mu
some observers have begun to warn about the disappearance of the civil trial (Genn, 2010).

As this last omment suggests, there is a concern that efficiency can be taken too far and thus th
should take care that productivity not drive out the need to consider quality and access. As in mai
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policy issues, all good things do not necessarilyogether, and thus a balance must be struck.
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119. Thus the idea in this second option is to eliminate (by filters, diversion, or simple non
admission) frivolous cases or those that might be more appropriately and expediently handled
elsewhere (by notaries, mediation, or administrative offices). This weale the judges with
only their fiontraly comtemtiods issuesrthat theyp arey best qualified to address.
Again, productivity is not only numbers, but also the value added of what is processed.

120. The same goes for prosecutors and is increBsimegognized with the adoption of the
principle of Aopportunityo whereby prodecutor
and spend little or no time on frivolous, noncriminal complaints, or those on which there is too

little information to mée going forward productive.

121. Our discussions with proponents of the new Criminal Procedures Code suggest, however,
that the Romanian version of the principle of opportunity will not significantly reduce the work
of prosecutors and policAlthough no longr required by law, it was reported that both continue
to Amotivateo their deci sion not to pursue
possibly to disciplinary action if the appeal is upheld. If the principle is being introduced to focus
proseutors (and police) on important cases, we suggest more thought is required as to how it
will be carried out.

122. The simplest solution begins with reaching agreemamishow complaints about
noncriminal actions can be dismissed withthé need tavrite a lengthy thesis on the matter.
Dismissalshould be feasible in a few short sentences or even using a form in which the police or
prosecutor (but preferably not both) checks a box asserting that the complaint (which can be
specified in writing, again brieflydoes not match any entry in the Criminal Code. If the
complainant is inclined to protest, 20 more pages of text will not dissuade themceonihiaint

can be counted as completely worthless, amateoveras consuming time that could be spent on
real case that never get beyond the investigative stage.

123. As the abovesuggests, part of the productivity dilemma arises in how magistrates process
what they receive, an issue to be treated in the third @ptioodifying internal practices, work
distribution, and siffing patternsHere we are concerned with demand that might be screened
early or diverted before it reaches the magistrates. This is a delicate issue given Romanian and
EU standards about access to | ust isandionaddor we | |
not attending legitimate claims. Stithere are some positive examples from other countries
within and outside the region.

124. Costa Rica of course was not diversion, but simply an opportunity for citizens to opt out

of judicial treatment. Owliversion or noradmission, Sweden launched reforms decriminalizing
certain offenses (public drunkenness, for example) and diverting others to administrative
agencies, leaving first instance courts with a lower average workload of 400 new casés a year
but these tended to be the most complex and serious of the complaints entered (Svensson,
2007a,b). Thus, despite the decrease in cases processed, productivity went up in the importance
of what was handlet?.

4 This is a value judgment. Had Swedes believed it important to castigate public drunkenness, their decision would
have been diffeent.

61



Part 1 Performance Assessment

125. Romania, too, appears to be decriminalizing sonensés although the larger problem
remains complaints about actions that clearly are not criminal. Other European countries already
make extensive use of administrative tribunals to handle cases that in Romania go &9 bourts.
any event, this option isrgbably not feasible in Romania at the moment, but might be
consideredateron.

126. In Romania, the principal issue may be the unnecessary judicialization of complaints
possibly because of inadequate citizen educaiiothe existing alternatives, what mugd to

courts, and what courts legitimately can address. Romanian courts still receive matters (for
example, registration of vehicles, consensual divorces) that could go to administrative agencies
or should not be admitted at all. This arguably is alsodfuenother significant set of demands
involving claims against government for which repayment plans have already been established
but for which those affected (appendixizhnue filing

127. Additionally, recent reforms themsels have encouraged judicializatiofor example

the probably minor addition dfitela (guardianship) under the new Civil Procedures Code and
the new requiremenfor judgesto review all execution orders. The latter has substantially
increased caseloadttugh its value added remains unclear since the possibility for a debtor to
appeal enforcement already existed. Thus a first recommendation is for courts and reformers to
consider the repercussions of any future additions and to consider introducimdfibetseto

avoid judicial work on nofjusticiable matters.

128. Filters are also important in reducing appeal ratesimitichiting appeals to those cases
where there is a real i Ssue. Romani ads curren
appeals (30 percent} is not high enough. Again EU standards and Romanian values may
prioritize a review of decisions, but on the basis of empirical studies of the results, it may be
possible to find means to separate appeals meriting this treatment fromoithgse only for

dilatory purposes.

Modifying Internal Practices, Work Distribution, and Staffing Patterns

129. This third option seems virtually unexplored in Romania. True, the new Civil Procedures
Code attempts to reduce the numbers of full hearings, but moce should be done. We make
some suggestions below among the many possibilities.

130. Romani an discussions of Arestructuringo ne
do the same things the same way, yet real restructuring is something quite diffdvanging

staffing patterns, the distribution of work, and work patterns to allow the same or fewer people to

do much moré from which Romania would benefit.

131. A first issue is the extremely low judge or prosecutor/staff ratio compared with other
countries. Tw judges with arefier each can do far less work than one judge with gwegieri

50 This practice does not eliminate the ability to appeal administrative degialtdmsugh generally there are limits

placed on the reason for the appeal so that this opportunity is hardly open ended.

51 The SCM has a rathsui generisvay of calclating thisy based on reversals of rulings over all entering caseload
(including, we think, even appealsecurs and applications). The conventional calculation that we strongly
recommend is reversals divided by appeals (with both numbers taken from etificspategory of appeal
addressed). The term is, after all, Airever sal on appeal
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and the latter arrangement is also less costly. For example, a municipal judge (equivalent to a
Romanian first instance judge) in the Netherlands working with two legally trained assistants can
process 2,000 cases in a yedhis is at least twice what angle Romanian judge with one
grefiercan do. Thus, if Romania plans to add judicial personnel, it would make sense to increase
the number of support staff and allow them to perform more functions for the judge. Legally
trained support staff cafor exampeé:

1 Check documents submitted by the parties to ensure they are complete and presented
within legal time limits.

1 Contact parties before a scheduled hearing to ensure they have complied with all

requirements for the hearing to be held.

Hold what are calledffidavit hearings, in fact by phone, to address simple pretrial issues.

Check with parties the day of scheduled hearings to ensure they have arrived with all

their witnesses, papers, and fees paid, and if not, postpone the hearing to another date

immediat¢ y so as not to waste anyoneds ti me.

1 Review the basics of enforcement proceedings, referring only difficult cases to a judge
for decision.

= =4

132. It is not clear why Romania has not attempted to make better use of legally qualified
judicial staff. The law may lim their functions, but the law can be changed and in fact is being
revised, although not necessarily in the best possible direction. In the meantime, resources are
being wasted by requiring that judges perform tasks (such as checking for payment of stamp
taxes) that legally preparédr even less qualifiéd staff could easily do. The law will not

allow the elimination of magistrates, but one way or another the staff/magistrate ratio should be
raised.

133. With or without further delegation to court staffarious steps could accelerate
processing of simple cases. For example:

1 The enforcement reviews (representing 32 percent of incoming cases jietdehbatori
might be treated much like the English practice of online resolution for simple debt
collectiord filed online, channeled to a single court, and processed very rapidly except
for instances where a problem is identified, in which case, a separate hearing might be
held in a location convenient for the enforcer, creditor, and debtor.

1 As suggested in sectid9 on access, but equally relevant here, many of the non
justiciable claims submitted to judges and prosecutors might be headed off by the
creation of a legahssistanceservice that could inform citizens as to their rights, the
appropriate form of action anthke over some of the work now done by judges in
shaping legitimate but poorly formulated demands. Alternatively, but in a more draconian
fashion, the registration process itself could involve vetting for admissibility rather than
leaving this task to thidge.

1 Where diversion cannot be done, ways could be found to process redundant cases (and
especially those involving government policies, actions, and laws) more expediently. As
in Germany, redundant cases against a government agency might be haked telii
case is sent through the entire process up to the High Court or Constitutional Court. In
very few cases will a real judicial review be required. Or as in other countries (the United
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Kingdom, some Latin American jurisdictions) a few specializedtsocan be set up to
handle only these cases, which they usually can do very rapidly. This is how Brazilian
small claims courts handle routine pension disp(ges box3.3).

1 Postjudgment criminal applications ijudecatoriiamount to twice as many act®ms
the number of sentences. Prisoners with spare time on their hands will inevitably make
these requests, whether warranted or not. As was done in one county visited, it might be
most efficient to assign one judge and a couplgrefieri to review theseequests for
each court of appeals afear in the case of Bucharest perhaps enlarge the number of
personnel involved. As with the enforcement reviews, this would concentrate these issues
in one location and free up other magistrates to get on with theal business. While
the MOJ claims that the new provisions for video conferencing on these cases will cut
costs and incidence, only the first is likely to occur. Whether or not the protests are
Afictitious, 0 the team t hiaseklsecausehaftvided hey
conferencing.

1 Thought might be given, but with adequate reflection, to strengthening legislation
punishing false accusations since, at least according to prosecutors, many of the
complaints they receive originate in arguments amuighbors where nothing criminal
has occurred. If the complaint is legitimate but involves a municipal ordinance (as on
levels of noise or environmental pollution) it should be referred by the police to the
appropriate administrative agency or to a legaistance agency that could vet it first. In
this case, one hopes the prosecutor and police would not feel compelled to write a
motivated justification for this action. H
a disliked neighbor, she or he shibbe dissuaded from this practice, at least referred to
mediation, and at most fined. This is what CADI calls an abuse of the principle of access
to justice, with which we are very much in agreement. Everyone may have a right, as the
MOJ h ol d sany sfate bodiesehe/sheewaats b u tevemtateaight or any right
(for example, yelling Afired in a crowded
sanction should apply.

1 Finally, the concept of differential case management (different levelsffoft for
different types of cases) should be introduced and promoted. It appears Romanian courts
tend toward a first in, first owpproacho caseload management, but this is evidentially
not the most efficient way to handle caseload of differing lesfet®mplexity.

134. For other changes in practice, it would be well to do a statistical asdeoanalysis of
courtroom proceedings to see where time could be saved by eliminating unnecessary steps,
delegating functions to support staff, or assigning ceftaintions to a single court or group of
judges. The Netherlands judicial authorities seem to have advanced far here and their assistance
might be used. On this topic, certainly legally qualified staff should not be used to do ordinary
clerical work whichin turn should be delegated to another category of clerks. Internationally,
some judiciaries have experimented successfully with the creation of shared or pooled staff to
perform such functions as archiving, entry of data into electronic registries ascpowd of
common documents (using templates that also can be connected to an electronic database).

52 Eventually the CMS can be organized so that data are entered (and retrieved) as documents are generated, but
before that some more basic problems with data entry need to be resolved.
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135. Most modern court systems use a combination of staff assigned to a single judge and
those shared by all, and while the team did not have time to expéopo4fsibilities here, these
approaches should be considered. Any of the suggested variations as well as others would
require the addition of support staff, but this is far less expensive than adding judges, and could
make overall work run more efficiently.

136. Finally (as discussedn appendix3 on the new codégsany change in procedures for
whatever purpose should be tested in pilot applications before being rolled out nationwide. This
includes the options suggested here. Each country offers its own cormopicab that even a

tried and true time saver may have the opposite effect in a different setting.

Impact of Government Litigation

137. This issue is treated separately as its resolution requires a combination of the two
recommended options. It is a judicialatlenge only in that it judicializes issues that in many
systems (including much of the EU) are handled administratively or do not require handling at
all, because legislation and government practices are not so quickly and abruptly overruled.

138. Other partes have madample recommendations on how government practices might be
improved and it is beyond the scope of this report to evaluate or add to them. Here we would
only reiterate their suggestions that better use be made of prior consultation with ld&keho

studies be contracted to assess likely costs and consequences, and the ability of the Romanian
Constitutional Court to provide a pemactment consultation on intended legislation be used

more frequentyHowever one eval uattlas tha ldstaword anessrattades r u |
later goes to the ECHR. Thus prior consultation, if used more ftauld resolve some issues

before they create a new burgeoning caseload.

139. Over time, the problems resulting from austerity measures prepared underdssere

and other policies constructed under tight deadlines are likely to decrease as the system continues
maturing. Over the short term, however, their impact on the judicial caseload is likely to remain,
even if the government improves its own pradiée drafting, vetting, and consulting on
legislation before putting it into effect.

140. Among steps that might be taken while awaiting the introduction of better practices are
the following:

1 The practice, followed in other countries, of halting mass progesdinedundant legal
actions until a few leading cases can be sent through the system and decided. This would
certainly save work for the judges who are currently trying to resolve them all on a one
by-one basis.

1 Once it has been established that a goveninpractice is illegal or unconstitutional,
those seeking redress should be fibatch pro
be identical or very similar. The same is true of multiple redundant complaints that are
not upheld.

53 We do not know whether it applies to executive degrebich seem tde a major part of the problémemitted
rapidly with little prior consultation with anyone.
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1 Alternatively, as sme SCM members have suggested, such mass, redundant claims
related to government policies could be redirected to administrative agencies if all that is
now required is registration to get moneys refunded. Where such claims already have a
known legal outcom (and a government commitment to honor them) it seems excessive
to require that those affected file a legal action. We know that governments sometimes
prefer that, as many potential beneficiaries fail to db epin the case of pensions, pass
away beforeghe claim can be honored (World Bank, 2004).

Mediation

141. This theme is also given special treatment as it involves both demand reduction and a
modification of how cases are processed. In Romania, as in many other countries, mediation is
held up as the key teesolving challenges of excess caseload and insufficient staff. While the
team believes in the merits of mediation (and related alternative dispute resolution practices), it
cautions the Romanian authorities that it is no panacea.

142. It took Latin America early 10 years to see the merits of alternative dispute resolution,
which even nowis the target ofcomplaints that it is misappli@dparties are bullied into
negotiating, mediation is applied to cases (like Hfarailial violence) where it is not a goodea

or may even be illegal, and the results, whether the process is run by state or private actors, are
not transparentt thus leave room for many errors but algails to produce a record to convince
otherparties on the likely outcomes of their ownsgutes. There is also, as Landes and Posner
(1979) not e, what t h ey 0 mediation only worksi it hoth partisss i o n
agree to it and accept the outcome.

143. We know that some preliminary steps have been taken in Rodnanectment of a
mediation law in 2006, the introduction of compulsory, pretrial mediation for commercial cases,
and the establishment of arbitration services by some chambers of commerce. However, use of
what exists remains limited, and means must be found to ma#&&tiord presence known and
encourage people to try it. As with other reforms, there has been no-fgllda determine the

impact of pretrial mediation for commercial cases or even to track its real use.

144. The more important question though is what Romania is doingot doing) that makes

use of mediation so infrequent. This could be cultural, but we doubt it as mediation has become
extremely popular in other countries, often in Latin America. In developed regions it has been
both less necessary and has occurkesnt @ much longer period.

145. Three factors may encourage the Romanian authorities to consider mediation carefully.
First, enforcement of mediated solutions can be another chaflewhde some jurisdictions

report high levels of spontaneous enforcement (USRMR)iti s not al ways t he
early experiments with mediation attached to its small claims courts indicated that many
individuals did not understand that they had committed themselves to honoring the agreement
and providing whatever it stipaed. Second, most experts do not advocate compulsory pretrial
mediation, especially if it costs the parties anything. Where access is already limited because of
court costs, this can be another barrier for the poor. In initial experiments with the system,
attention is warranted to both issues. They are less likely to be an issue for commercial cases, but
their extension to other civil matters could be. Third, mediation is rarely recommended between
highly unequal parti€s the more powerful is likely to pre¥ through implicit threats.

66



Part 1 Performance Assessment

146.

Finally, there is the question of who would finance such se&itles parties, the state,

or some combination of the two. Underused private attorneys might be interested, as they have
been in other countries, but only if someopays them. Conceivably, should Romania
successfully introduce the principle of opportunity for prosecutors, some of them might be
reassigned to this service, after adequate training. This would cost the government no more, but
under current law would ka to be a voluntary transfer, require additional training, and would

certainly have to retain the same salaries and chances for advancement. Judges, especi
judecatorii might be better candidates as many of them already provide advice terdisd
system users, and seem to like doing this.

Resource Implications

ally in the
ri

147. The overall financial implications depend on the methods and options selected, the speed
and comprehensiveness of adoption, and the additional measures required to reduce stakeholder
resistance antb enhance buyn. The last set of costs may be high as it could require retaining

existing, less productive practices and resources, even as new ones are infradbersise,

resistance to change may be too great to overcome. The follangnanly illustrative examples
as the resource needs vary by method and specific épkior3.4 outlines some general

resource implications.

Box 3.4 General Resource Issues

Both of the recommended opti@gnseduce and restructure demand, and modify intepreadtices work
distribution and staffing pattern@long with the Romanian attempts to relocate staff and close unde
courtsp aim at enhancing productivity, but while the first works on demand, the second wo

supply.

Ideally, some combinatioof the two would be used. Whatever is decided, three initial requiremen
apparent: a consensus on a kbaign move in this direction, agreements with affected stakeholders
gradual implementation plan that will not harm their immediate interastsa selection and piloting
options that should produce tangible results with minimum resistance from affected parties. Tr,
costs may be high, partly to finance plans and processes, and partly to maintain some less p
arrangements in paltel for a while.

A democratic regime or justice system that values judicial independence cannot simply d
redistribution of sector resources and impose new rules. Nor, unless it wishes to raise costs sub
can it strike a better balancg bimply adding the ideal complement of resources (for example, twig
number ofgrefieri, or more ICT and other specialists) to what is already there. The latter system m
better balanced, but measured against existing demand, a far less peooineti

Except for the costs involved in analysis and legal and procedural changes, restructuring dema
be less expensive than reorganizing staffing and internal procedures, but both methods face the
of overcoming opposition from internahd external stakeholders. In any event, quick changes us
generate their own set of negative consequences as well as inevitably falling short of the p
improvements.

Hence having to work gradually and incrementally has certain advantagesurnngnthat change
succeed (having been adequately tested) kamgingin checkadditional costs of the transition. T}
ultimate aim is greater cost efficiency, but over the shorter run costs will increase because of n
investments and the inabjylito impose drastic change.
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148. Human resourcesGaps and imbalances are in evidence. Filling the gaps means
recruiting more individuals with specialized skills. Many of these are injuminial positions

(for example, ICT specialists, process reengineeranagers, planners, statisticiarend
mediators). The imbalances, aside from geographic location, are largely in the staff/magistrate
ratio, and over the short run can only be improved if ngoeéeri are hired.

149. Eliminating magistrates is not an optiohpwever, although some of them might
willingly transfer to other positiodsas mediators, for example, or in judicial information
services. Moreover, a better mix of human resources will not work by itself, and financial
resources and staff will be requdréo redesign internal processes and to draft new rules and laws
where the existing ones impede their adoption. A judge withgneberi may not delegate any
more work to them, meaning that productivity will not increase; she or he will need guidance and
rules.

150. The options focusing on consolidating certain cases (enforcement reviews, handling of
postjudgment applications for criminal cases) with a single court or judge might be tried first,
given their less dramatic impact on human resources.

151. ICT. ICT investments (largely in an enhanced ECRIS) will also be required to support
these new approaches, as well as training in their use. Here training does not mean only the
obvious ability to enter data into the system or track individual casegfdrummagistates,
higherlevel clerks, and managemgiie ability to use the system to manage caseload. Funds
will therefore also be needed to develop a more useful set of management espitdstrain

staff in how to interpret thepdo their own data analysis, drfollow a set of recommended
actions once a report is presented.

152. Judges, too, ought to do something on discovering that 20 percent of their caseload is
inactive or that parties are requesting too many adjournments, not showing up for hearings, or
not presenting documents on time. It would be extremely helpful to develop a set of
recommended responses to these and other findings. Judges are good at deciding cases
managing their caseload is an entirely different proposition and one where more guidance for
them would surely be appreciated.

153. Thus, as in all the other areas, funds will have to be invested intshurtlevelopment

of suggested protocols, whether for quick processing of certain types of cases, managing a mixed
caseload, delegating work to stadf; dealing with unrepresented parties with fsticiable
complaints. Much of this can be done by comparing good practices among Romanian judges, but
financial resources will still be required for this type of review.

154. Conclusion It will take heavyup-front investment to increase productivity (value for
resources), including the financing of some less productive arrangements, and to diffuse
opposition?* In short, the road to higher productivity in the face of political, institutional, and
legal obstales is unlikely to be completely direct. This is all the more reason for having a

54 One cannot improve the magistrate/staff ratio by firing magistrates, so the only solution is to hire more clerks and
hope that over time, the number of magissat@l decrease by attrition, voluntary transfer to some other positions,
or that demand will increase sufficiently to warrant their staying.
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strategic plan extending over the medium and long term, and commitment by political leaders to
implementing it.

3.5 Quality: Corruption

155. Three issues are interrelated andoutuinately often conflateisth Romania prevalenceof

overall public sector corruptionnstitutions for combating it; and effective mechanisms to
combat it in the justice sector. The Functional Review team focused primarily on the third issue,
with some &ention to the second.

Perceptions of Prevalence

156. Perceptions of judicial corruption (according to public opinion polls) do not appear to
have dented growing demand for justice services. This may be because citizens have lower trust
in administrative agenes than in courts, use the courts as a last resort or to address issues
unlikely to be resolved by other means, or simply have no choice. They may also calculate that
high-profile or highvalue cases are more likely to be affected by corruption than oydinaes
brought by ordinary people.

157. Opinions vary widely on incidence of corruption in the sector. We know it exists, as it
exists worldwide, but our ability to say in what dimensions is fairly limited. The few available
surveys suggest some reductioningidence from a fairly high level in 2001see figures in
Transparency International Romania (2011) and Danilet (200083 2006 and 2010 Life in
Transition Survey? carried out by the EBRD in 39 countries across the region finds decreasing
but comparativig high prevalence of perceived unofficial payments in civil courts (10 percent
compared to 18 percent in 2006 and 1 percent on average in Western Europe). While these same
surveys find low but increasing satisfaction with service delivery in civil cq@8spercent
compared to 27 percent in 2006 and 40 percent on average in Western Europe), trust in the courts
has been decreasing (only 14 percent of respondents have some or complete trust in the courts,
compared to 28 percent in 2006 and more than 50epemn average in Western Europe)
potentially due to the perception by tioe gene
attack corruptiorin the broader public sectofhis would explain why the trust of actual court

users as assessed by toart user survey carried out for this review is higher (at 3.16 on a scale
from 1, lowest, to 5, highest). Howevéarger, more comprehensive and more detailed surveys
would be required to adequately track not only levels but also types of bribes edgaedt
provided, types of cases, where, and by whom. Business groups in particular suggested that its
incidence is uneven throughout the country and that they thus preferred not to lodge cases in
some places if they could avoid it. The only other eviddiein NAD investigatios and
convictions of magistratedut nost observers believe the investigations (within the courts or
throughout the government) only touch the pro
to say whether this is true, bwe do think a more proactive approach is in order.

158. The proportion of respondentsthe most recent surveys who reported paying a bribe or
having been solicited by judges or prosecutors (as well as by other sector actyprsjell
suggest that the NAD figesareindeedthe tip of the iceberg, if only because, as also reported
by respondents, many sadfentifying victims do not bother to complain. Also, the NAD does

SSEBRD 2011.
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not prosecute cor r upt igeefrer),da abe ledves thetmoadmarys t r at e
prosecutors. So we can just posit that, at least within the courts and based on NAD data, such
incidents may have become less common, thus accounting for the declining but still undesirable
number of survey respondents who reported having palitibe. However, other authors
(Danilet, 2009) have suggested that Aspeed mo

159. Interviewees within the justice system understandably appeared reluctant to discuss
corruption. They were more likely to pointtlee actions of independent professiofatwtaries,
bailiffs, bankruptcy trustees, and attorneys. Here the most common &ulaokit otherd is
excessive fees and maw®rk practices intended to increase what could be charged. Even
lawyers suggest friendshignd political ties between the judge and a party as more likely to
influence outcomes than eahdout bribes. Other informants mentioned that friendship or other
ties might involve a higher judge putting pressure on the one presiding over a case,ywith an
gratuities benefiting only the former. The only lawyers who mentioned corruption in interviews
were those with chambers of commerce or foréagryers

160. Recent years have seen some positive measures to combat corruption in the sector. Not
all were diredly aimed at this end, but that does not detract from their impact. The assumption
that higher salaries for magistrates and staff would reduce corruption, if only by decreasing the
temptation to accept minor bribes, may have been borne out in part. Moah hhesources
experts, however, see little relationship between salary levels and corruption, except possibly at
the extremes very high or very low wage¥. Although the steep declines in reports of bribery
reflected in surveys carried out in 2008 coincidd with a period of rising wages, the effect is
more likely linked to increased action by the agencies combating corruption more ditbetly

NAD and to some extent the Judicial Inspectorate.

161. Selfidentifying bribe payers may not know who gets the morespecially if it is
solicited by an attorney. As Danilet (2009) documents, corruption in the justice sector (in
Romania or anywher&)has a multiplicity of forms and agents, and less knowledgeable court
users have even been known to confuse legitimate vwabsbribes. Greater familiarity with
sector operationsiay be a way toeduce this error and thus the incidents reported.

Institutions for Tackling Corruption

162. Several institutiond the NAD, Directorate for the Investigation of Organized Crime and
Terrorign, National Integrity Agency, and Judicial Inspectodateere created to address
corruption. Their operations seem to have been affected by legal and political constraints through
much of their existence, btlieir performancéas gradually improved.

163. Only the NAD and Judicial Inspectorate are reviewed here, and otline with
citizens6 expectations and foll owdseantohsv®l r epo

56 By extremely low, we mean salaries not giving enough to live on and so forcing those receivirgjthieerto

take on outside work (often illegally) or to request bribes. Some governments in very poor countries appear to have
adopted this as an informal policy in part to reduce judicial credibility still further. As for very high salaries, the
positionsmay become so attractive that incumbents will do anything to kee@tltlegy may not accept bribes from

nor mal users but may be more susceptible to Atelephone
57 On this see Hammergren (2012) for a justieebr value chain listing many of the potential sites and its
application to Ethiopia.
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stepped up their work and improved their outputs. Moreover, since the date e@ldiaik for
this report, the Judicial Inspectorate has become independent, with a larger staff, different rules
for appointment and tenure, and some additional powers.

164. Still, both entities demonstrate a large gap between, on the one hand, the number of
complaints lodged and, on the other, the number of convictions (NAD) or disciplinary actions
(Judicial Inspectorate). This discrepancy is not unusual because citizens commonly use this type
of agency as a recipient for all manner of grievances, with mampleeregistering
dissatisfaction with actions that have nothing to do with corruption or breaches of ethics. Over
time complainants may reach a better understanding of what constitutes a legitimate complaint,
but even in countries where these mechanisme baisted for years or decades, such agencies
usually have to sift through reports on a variety of irrelevant and possibly fictitious
malfeasancé®

165. Of the two agencies, the NAD has made the greater progress on indictments and
convictions. However, whilés investigations, indictments, and convictions of all public sector
actors show a sharp rise over 2006 (table3.2), the number ofmagistratesindicted and
convicted demonstrates no clear pattern. The fact that six members of the HCCJ are officially
under investigation (not shown in thable as it only runs through 2011) is both positive and
disarming, and may counter the criticism voiced by some that the NAD has focused largely on
mid-level functionarie$?®

Table 3.2 NAD Performance, 200611

No Statistical Element 2006 2007 2008 2009 2010 2011
1 Complaints 2,615 3,319 3,959 4,866 5,827 6,615
2 Investigations completed 1,509 2,070 2,302 2,642 2,957 3,313
3 Indictment 127 167 163 168 220 233
4 Magistratsd Indicted 5 10 9 3 13 5
5 Magistrated Convicted 2 4 2 6 2 4
Source: Team elaboration based on statistics from the NAD.

166. Although the Judicial Inspectorate receives complaints about actions that may indicate
corruption, it is charged with investigating only disciplinary asithical violations (Law
317/2004 on the SCM)these include violations of provisions regarding declarations of assets,
interests, and incompatibilities; intercessions to resolve requests or interference in the activities
of another magistrate; carrying optiblic political activities; and recuwent failure to comply

with legal provisions on prompt resolution of ca¥esegal amendments in 2006 added abuse of

Professional staff, while stildl magi strates, are no
appointed for si¥year terms, after which they will retu to the magistracy but in different locations. This is
intended to reduce any pressure on them from their former and future colleagues. Because the new systems went
into effect at endMay 2012 (and most staff remained in their positions), the revievd cmtl cover the more recent

period, and in any event, changes in operations will probably take some time to make themselves visible.

59 A study in the U.S. state of California, for example, found that 21,000 complaints were made about judicial
actions in 190i 2009, resulting in 700 disciplinary actiégngbout 3 percent of the initial filings.

80 The presumption of innocence hald$ coursewhile trials are going an

51 The list, found in article 99 of theaw on the Statute of Magistratdsas 14 items, albf them consisting of

several parts. Only a few are included above.
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power and error in judgments relative to criminal trials as actions subject to disciplinary
sanctions.

167. The Inspectorate commonly receives several thousand complaints annually. The number
of disciplinary actions remains very low (less than 1 percent abaiplaints received and under

10 percent of dossiers officially opened) (tabl8. We have no doubt that the vast majority of
complaints have no merit, but the low number of disciplinary actions and the time taken to
process them may warrant attentidf).as those promoting its change to independent status
argue, pressures from colleagues inhibited its actions, then it8pgs2012 status may make a
difference.

Table 3.3 Investigations by the Judicial Inspectorate and Results, 200&1

Investigationsand 2008 2009 2010 2011
results Judges Prosecs. Judges Prosecs. Judges  Prosecs. Judges  Prosecs.
No. of investigations 1,131 266 489 177 246 65 158 49
opened
No. of sanctions 10 3 15 6 9 4 14 4
Recommended for 12 6 27 11 15 10 18 8
action, of which:
Dismissed on SCM 2 3 12 5 6 6 4 4
review
Warning given 3 1 2 2 4 2 5 2
Salary reduction or 5 1 9 1 3 2 6 1
transfer
Exclusion from 2 1 4 3 2 o} 3 1
judiciary

Source: Team elaboration based on statistics from the Judicial Inspectorate.
0 =not available.

168. Again there is no clear patteimt he | nspectorateds activity,
in the number of investigations undertaken annually over the four years and, possibly as a
consequence, a slight growth in the number of recommendations for lidesgipaction.
Considering the broad range of violations subject to re¥isame of them quite mindrit is a

little surprising that so few recommendations for action are made. This may be a result of a better
culling process (in the face of what are likety be thousands of irrelevant complaints) or a
decision to focus only on a subset of more important issues. Or it may be a sign of success in
dissuading violations. It was apparent from interviews that magistrates had the Judicial
Inspectorate very much imind and that some of their actions, that might otherwise be
considered superfluous, were intended to ward off complaints, perhaps investigations, and
possibl disciplinary sanctions.

169. It remains to be seen whether the figures will chamagel in what diretion, with the

|l nspectorateds graduation to independent st at
improving performana® and which aspects of performadcdeserves further exploration. It is
interesting and potentially significant that, Mehthe NAD has expanded the number of
investigations it conducts annually, the Inspectorate has reducedvthi#éenmaintaining the

level (numbej of sanctions
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170. Moreover, some of the things the Inspectorate has been asked to do (SCM instructions to
checkon data input in ECRISand checking on whether assets declarations are filed and on
magi strateso ability to keep up with caseload
countries, many of these tasks are performed by higher courts respdasilonitoring general
performance of individual judges and/or courts operating below them, and are in turn assessed on
the basis of overall performance. Some of the courts of appeal interviewed were already doing
this, and seemed to believe it was anmalr part of their duties. Were this division of labor
effected, it would allow the Inspectorate to focus on serious disciplinary breaches and complaints
about thecourts and possibly allow for a smaller staff to do this.

171. Likewise, issues involving failgrto submit asset declarations and reports on potentially
conflicting interests and incompatibilities are already monitored by the National Integrity
Agency. However, we do not know whether the Inspectorate does more than channel information
from the Natimal Integrity Agency to the SCM, but if it does, this may be an example of
redundant work.

172. The Inspectorate also has additional functions and, among them, conducts a number of
studies on performance problems, as agreed annually with the SCM. While thevésam
supplied with the list of studies, no information was provided on the conclusions or impact.
These studies are important, but contrary to what their titles suggest are reddpthn
investigations to identify examples of problematic performancesfample, cases with extreme
delays) and so encourage courts to take immediate action to resolvé?®tfbey do not
constitute analytic research to identify causes of problems, except those due to inattention by the
responsible parties.

173. Suchanalytic stutks areneeded, but even a newly independent Inspectorate may not be
in aposition to perform them. They should be part of a general management plan for improving
performance and thus logically located within the SCM, assuming the latter is adequdisdly staf

to conduct them. Giving them to the Inspectorate conflates two functions with different
requirements tracking of breaches of conduct and efforts to find ways to prevent their
occurrence. By its very nature, the former is not likely to get much coapefadm its targets;

the latter, however, requires such cooperation to function well. It also requires a different set of
skills from those conducting the studdemot skills of investigators, but rather those of
researchers, preferably from multidisciplig backgrounds.

174. Some other aspects are common to ibehNAD and Judicial Inspectorat€hey both

seem to be largely reactive in their approach to handling suspected malfeasance, because they
focus on dealing with cases brought to their attention. Bathdwuct someex officio
investigations, but contend that their normal duties detract from their ability to do this. It may
now be useful for them to adopt a proactive methodology as well. Fighting crime (or corruption)

is not just about catching the villains, but requires aegra approach intended to enhance the
leverage of the relevant agencies in discouraging its occurrence. This may mean going after the

62 A study on delay that was eventually provided to the team thus only identified cases with extreme delay. It made
no attempt to uncover reasons, types of case most affected, and sctodyfbn the efficacy of antiorruption

cases only looked at increases in the number of cases handled and disposed, thus establishing that performance was
improving. It made no effort to identify causes of delays or other criticized practices, to @Rplémprovements,

or to suggest measures to continue or escalate these gains.
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worst crimes or the worst offenders or working on the basis of hypotheses of where these actions
occur, but it is clearlynore than just taking what is reported. Bdkie NAD and Judicial
Inspectoratenay need more resources. This does not necessarily mean more staff, but legal and
material means to track problems and possitay the Inspectorate, a clearer definition tff i
aimsandthe results it is supposed to produce.

175. More important, the SCM seems to have no particular policy on justice sector corruption
Instead, this is part of a broader national stratégySCM approach to judicial corruptiomas

not mentionedininer vi ews, and SCM staff reported they
got their information from the press. CADI (2010) also noted this attitude as does Transparency
International Romania (2011). Along these lines, the CVM in earlier reports destréb&CM

as somewhat of a Ajudici al union. 0 A consulta
commented that neither the MOJ nor the PM would or could supply figures on the categories of
judicial personnel sentenced for corruption and that the $@Monly able to do so for the prior
three years (Danil et 20009: 18), concluding
outineanantc or r upti on strategy. o The SCM says it
National Integrity PlanSCM ownershipof implementationin the judicial system therefore

appears limited.

Moving from Tolerance?

176. Where corruption is perceived by many as such a big issue it is well to call it by its real
name, and incorporate steps to catch the culprits, redulrerability to corruption, and
announce a no tolerance policy. The current approach in Romania reportedly tends to mean a
lengthy and inconclusive investigation, and if faults are found, forced retiremeviously
possiblewith a pension) or a jail s¢ence (often suspended), but reportedly often ne(@&DI,

2010)

177. In fact, all corruption cases suffer from widespread use of suspended sentences. Aside
from possible corruption or political pressure, there are two likely explanations, both of which
require attention by the SCM and HCCJ.

178. First, Romanian criminal law favors the individualization of sentencing, and judges often

use their own interpretation to apply suspended sentences for those accused of adrruption
because they have no criminal recordjanbecause the fAsoci al damagec
This was discussed in a paper presented by a special commission on individualization of
sentences in corruption cases, prepared for the (Revh@niaMOJ, 2009, Annex 24).

179. Some interviewees also memth e d |, without necessarily endc
about the lesser social damage from corruption (as opposed to a violent crime, one supposes) and
the status of the defendant, who most likely had no prior convictions and moreover occupied a
prominent position. However, as noted by others, it is because of that prominent position that the

person was able to be corrupt. Paraphrasing o
go to prison; if you embezzle government funds to buy the Rolegefoit as a bribe), you are

l ess |likely to do so. 0

180. Second, t he mi ni mal soci al damage ar gume

purported preference for an open and shut case (to maintain their high conviction rates) and thus

74



Part 1 Performance Assessment

to accuse someone of the lesbabe or extortion. Some of the amounts involved are risible,
although the accused had been investigated for far more important sums.

181. Some types of corruption potentially affecting the judicial sector do not seem to be
investigated. For example, governrheministries hire attorneys to represent them in big cases.
Some interviewees believed that the selection process can be biased and influenced by the
promise of a certain percentage of the contract value. Foreign attorneys, the only ones to mention
this, sid they can recognize the firms that devote themselves to this business, charging relatively
high hourly rates.

182. Finally, even the new Civil Procedures Code and new Criminal Procedures Code have
been unable to affect the immunity (unless waived) of paéidarians, who may only be
investigated if Parliament agrees to lift it. If Romania wants to make it easier to bring cases
involving Members of Parliament to trial, it may consider a constitutional amendnebe, no

doubt, resisted by them.

Conclusion

183. Other parts of the public sector also suffer from the perception of a certain level of
corruption. Its real incidence within the justice sector can only be approximated, although we
agree with most published reports in that it does not appear to be adagvecurrence. It
seems, however, that the measures taken to combat corruption (either that within the justice
sector or outside) could be stepped up. This is not necessarily the fault of the judiciary, although
the SCMOs rel uct an kmwledge itspoeseace 5 seeraas an isseel Whilea ¢
some interviewees believed the situation had improved in recent years, most saiEa post
accession lagging of efforts, whether as attempts to root out corrupt magistrates and their staff or
to control coruption elsewhere.

3.6 Quality: Non-Uniform Legal Interpretations and Consequent
Unpredictability of Judgments

Issue

184. The importance of this issue seems to differ among stakeholders. Except for
representativesf the EU (CVM), local academics, and nongoveental organizations, as well

as foreign attorneys (including those with chambers of commerce), no interviewee mentioned it
spontaneously or reacted very strongly to a direct question. Inconsistent legal interpretations are
frequently mentioned as a chalignin blogs and websites run by local law firms, but generally
also without specific referents. The interviews did produce some anecdotal evidence, but the
problem with anecdotes, even if confirmed, is that they are not necessarily representative.
Moreover some of the examples did not make it clear whether the interviewees believed the
issue was corruption or legitimate differences of opinion on how laws should be applied.

Analysis

185. As a direct response to the CVM concerns there have been a few locak sttidhe
matter, most notably one reported Romania, MOJ, 2009 (Annex 24), which reviewed
sentencing of those convicted of corruption, and a second (CADI, 2010), which reviewed reasons
for inconsistencies as well as the likelihood that changes undeeteCivil Procedures Code
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would address them. Only the former reviewed actual cases, but while it found many
inconsistencies (especially on the use of suspended sentences for these as opposed to ordinary
crimes), its statistics and methodology were noluited in the published report.

186. Lack of uniformityof legal interpretations as a cause of unpredictability is often blamed,

by those who mention it as an 1issue, on juddg
jurisprudence. The two main electronites for published opinions, ECRIS and Jurindex, are
incomplete in their coverage and apparently, except for HCCJ rSfijgdges generally have

access only to judgments from their own courts of appeal. It was not clear whether they could
access rulingsrém other courts of appeal and if they could, whether they had any incentive to
read t hem. We dew thht tpublicdtian ofGnéel fudgments would have much

impact (judges have no incentive to read them and thaunidorm interpretation may wehot

figure in the judgment since it referred to an interlocutory matter). Howehisr,lack of

awareness of how others decide similar casayg explain part of the lack of attention to the

issue. If judges do not know what others are deciding, they atilba aware of inconsistencies.

Thi s, rather than fAexcessive independence, 0 m
always judges with different views, but unless Romanians are very unusual, a majority would
probably be just as happy rulingé the rest if they knew what the rest were doing.

187. 0Odd rulings are also blamed on factors other than lack of access to judgments or some
alternative means of knowing the common trends. These factors include corruption, special
relationships among the piad, haste caused by too much work, ardunstable legal
framework. In short, critics beliewhatwi | dl'y di fferent outcomes fo
explained not by inconsistent legal interpretations (the focus of this section) but by extraneous
andprobably illegitimate influences on judicial rulings (treated in the previous section).

188. Despite the lesser attention given to the topic by judges and some outsiders, steps have
been taken, so far with uncertain results. CADI (2010) reports meetings among judges to discuss
inconsistent views on how laws should be applied, but claims they tdawark because any

deci sions fAare not binding. 0 However, the me:
been used successfully in other European countries. Huls (2012) reports positive experience
among lower instance courts in the Netherlands, tlespi t he Hi gh Court 6s i ni
practice. The Functional Reviewds two externa
the other from Germany, endorsed the practice as having worked in both their countries. The
CVM also reports effost by some courts of appeal to create moréoumity of decisions among

the courts under their supervision. As no mention was made of such initiatives to the Functional
Review team during its field visits, and as the CVM did not provide specific examypdes,

cannot say to what extent this is occurring and with what results.

189. While the new codes are intended to address the challenge, as was the SRL, we have
some doubts about the immediate impacts. The codes will produce their own differences as to
interpretaibns and they will have to be resolved, through the new mechanisms introduced within
the HCCJ (the preliminary ruling, smaller review panelsréaursin the interest of the law) or

by some other means.

63 The HCCJ reports that it has accelerated the online publication of its judgments. From June 2012 to March 2013,
14,000 additional HCCJ decisions have been made availableonthCCJ 6 s websi t e at
http://www.scj.ro/jurisprudenta.asp
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190. Anot her aspect ci ted b gporteddpadt failurg @ pedfgrm iiss t h €
role in unifying jurisprudence. Its size (121 judges) certainly complicates matters, as does its
prediction that it will need three times that number to handle the unifying mechanism introduced

by new legislation. Whilehe HCCJ is a large high court, it is not the only such body in
existence. Therés no single best practicg® follow, but other courtsn Europe and beyond

struggling with this challenge and with comparable or even larger caseload often strive for an

inter n al organi zation allowing more specializat]
may not reach the best decision, but it is more likely to impose consistehcg r e as Ro man i
HCCJ, even under the new SRL rules, seems bent more on adequesentgion of many

views, including those of nespecialists. At least over the short term, this strategy might be
rethought.

Conclusion

191. Some degree of unpredictability is inevitable in a new system, which in Romania is
exacerbated by a rapidly changifeggal framework. It will take time to resolve. However,
Romania may have added complexity to the challenge by creating a very large HCCJ that some
local observers (CADI, 2010) believe does not maintain consistency even within its own rulings.

192. However mucht he criticisms are valid, the HCCJ
unifying criteria can be strengthened. Obviously, consistency depends on those in charge to set
standards and on some meafhgnforcing them. Transferring some of the decisions down to

courts of appeal, and having the HCCJ rule on differences among them, might be a more
practical alternative. Whil e excessive fAjudi
nortuniformity, a promising approach may be to set standards at the to atentify and

focus on the most problematic areas.

193. Romanian judges may insist on their independence but they also clearly fear disciplinary
repercussions. Hence it is up to the higher levels of the judiciary (whether the HCCJ or the
various courts oappeal) to identify the most common problem areas and set standards for them
(based so far as possible on participatory discussions involving other judges), and if compliance
were monitored effectively, we suspect the issue might be resolved more rétpidlyin the

end be a question of political will and no outsider can fix.tkaly local ownership and
commitmentcan

3.7 Quality: Enhancing Performance

Tackling Corruption and Breaches of Ethics

194. The focus on corruption was directed at reducing itgleérce within thgudicial system

and to a lesser extent on improving sector treatment of corruption in other parts of the public
sector. Limited in its capacity to measure directly the incidence, the team focused on
vulnerability to corruption and thus arhanges that could be made to reduce opportunities or
incentives for corruption and ethical breaches.

195. Most crucially, the SCM as part of its work in protecting judicial independeénceeds
to address judicial corruption, ethical breaches, and obstaclemaaq i st r at es 6 abi
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investigate, prosecute, and adjudicate corruption cases. It cannot afford to ignore the weight of
popular opinion or the reality of cases that have been investigated and brought convictions.

196. A frank admission that a challenge @gjsof perception and in reality, would be a first
step, following which some of the next steps might be taken:

1 Periodic, at least annual, opinion and experiential surva@ysgese would be among the
general public and court users to determine whether genspand experience are
changing. The surveys should be announced and the results publicized as an indication
that the SCM is taking the challenge seriously.

1 A public relations and educational campaidiis would advise citizens of their rights in
judicial proceedings, and of the means to register complaints about illegal or unethical
actions, whether by magistrates or court staff, or by other officers of the court, including
private attorneys. Although judges have often objected to this in other ceusdrian
insult to their performance, it mighdtill be usefulto post notices in courts and
prosecutorsodé offices about t h,enclidihg spegdal i t vy
money.

1 Creation of the office of judicimmbudgperson This practice habeen adopted in Brazil
and elsewhere, to give citizens a us@ndly place to register complaints. This would be
in addition to the Judicial Inspectorate, as it is in Brazil, but where corruption or just bad
service is an issue, redundancy is oftentimehile. Theombudgerso® #vestigations
and findings need not have legal weight, and one of their services might be to mediate
disagreements among the parties, or simpliet judges know that they should be more
careful in their behavior (without ofoarse revealing the source of their information,
feasible because thembudgersoncannot impose sanctions and if they report any
irregularities to the SCM or the Inspectorate, any ensuing investigation would give the
Aaccusedod the rispht to know the source

T Review of the Judicial | n s praicwoold emdurghats ma n d
it is productively focusing its efforts on serious malfeasance without, as may be the case,
encouraging excessive formalism on the part of magistrates for fear thght m
unintentionally engage in actions subject to sanctions. The list of activities subject to
sanctions arguably needs revision as it is very long, tends to overlap with some clearly
corrupt actions, and may also target issues better subjected to gieofycontrol (by
the National Integrity Agency, the courts of appeal, or for corruption, the NAD and the
PM). Judicial Inspectorates have a varied mandate throughout Europe, with no clear
modelforwh at wor ks best and why. fDIave growrd Ro ma
over time with no clear direction, and thus it may be time to reconsider where it is most
needed and what it might eliminate.

1 Explanation by the Judicial Inspectorate of its purpose and the types of behavior it is
targeting. Because the Insptorate is one of the institutions least understood by
outsiders, it should undertake this campaign, even for the better informed. Its few
disciplinary actions suggest some inefficiency, but it may stem from a focus on certain
types of behavid@ if so, thecampaign needs to make this explicit.

1 A series of empirical rather than legal investigations to identify where and how common
more systemic forms of corruption occuConducted by, for example, research
institutions, t he i nv edsce ia peitdr overmieavoof vehatms wo u |
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happening and so to measure the incidence and risks of occurrences rather than to focus
on identifying the gquilty parties (something to be handled by the NAD and the
Inspectorate). That distinction should be preserveasgdo gather as much information as
possible, including rumors, suspicions, and allegations that would never stand up in court.

1 On the basis of that overviewlevelopment of mechanisms to reduce vulneradility
places where corruption is frequent, hardedé&ect directly, but most visible to the
victims. These initiatives should also be
willingness to improve matters.

Making Legal Interpretations More Uniform

197. Noneof our interviewsmentionedunpredictableoutcomesdue tolack of uniformity of

legal interpretations as the highest priority. Similarly, studies by Romanian and outside
observers, while often mentioning this phenomenon, give it lesser place. Whemiftom
interpretations are mentioned they arften linked totwo other challengés corruption, for
obvious reasons, and delay, but as a side effect of its precursor, overworked judges. The
following few suggestions are largely drawn from the literature reviewed. Even interviewees
who complained abouinpredictable outcomes had no remedies to suggest, and in some sense
they may be correct, if only because the underlying issues lie elsewhere and will take time to
resolve.

198. A first issue, most frequently mentioned, is the rapidly changing legal framewdrtha

frequent reversals in or amendments to laws and government ordinances. This is not a judicial
issue except in its effects, and the resolution will lie in improved practices by the executive and
Parliament in legal drafting and vetting of laws befthreir passage. The government seems
increasingly aware of its responsibilities here, and it is hoped that it will take the necessary
actions, but we have nothing to add to what o
studi es 0 | forkhe new kodes are libih to@ ambitions in their aims and too narrow in

their eventual focus (in the case of the codesusing on the need for more personnel and
infrastructuré® appendix3).

199. The CVM insistence on the publication of more or all judgmetrikes us as valuable

but not something that will fully address the challenge. Judges will still need to have an incentive
to read them, and so far it is not evident that one exists. Moreover (see next paragraph), the way
many decisions are drafted maguee their usefulness as guidance.

200. A more useful suggestion, offered by another Romanian source, the Society for Justice
(SoJust, 2006), which includes magistrates among its members, is an improvement in the format
for judgments themselves:

There are fewjudgments organized or structured on an argument ... the rule of thumb consists of
presentation of al | matters, wi t hout using number
judgment is often no more than a useless description of all the procedigaeveloped by the parties or

by the court, followed in the end by the dry quotation of the applicable legal text.

201. Development of a uniform format similar to practices in advanced Western European
countries is likely to be resisted as interfering vjittiicial independence, but it would be a boon
toward identifying the reasons for decisions and thus the points of disagreement. Some of our
interviewees made similar criticisms of a tendency to owmgrlopinions where theatio
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decidendiwas virtually invsible. It is worth mentioning here that according to Pompe (2012)
some judiciaries have limited the length of written judgn@ntsNorway, one court of appeal
allows only 12 pages unless a special waiver is granted.

202. When more judgments are published, theyong with judicial statisti®d should be

made available to citizens in general and especially to academic institutions and
nongovernment al organi zations. This wil!/ all o
inconsistency and permit independeesearch. In many countries, some of the most valuable
findings about this and other issues have come from external researchcan also be useful

in dispelling inaccurate myths, some of them highly prejudicial to the courts.

203. The topic should be givemore attention by the SCM (with the HCCJ), which might:

1 Conduct one or more studies to identify the points of law on which disparate
interpretations are most common and/or most disruptive. As part of the studies and as a
prelude to an empirical examinatiof judgments, public participation should be invited.

1 Encourage broader discussions among juddgéiseir own appreciation of the extent and
causes of the phenomer@operhaps earlier attempts to focus discussions on issues
deemed to be critical startedbtearly in the process, and might have benefited from the
prior studies and discussions first on the general issue rather than on specific cases.

1 Only then proceed to the participatory examination of real cases in an attempt to build
consensual interpretahs among the magistrates. While the HCCJ should be encouraged
to participate in the two earlier activities, its agreement to and possible participation in
this last one will be critical.

1 The HCCJwill need to focus on andetermine how it can best carout its role in
creating uniform criteria for legal interpretations. In some sense the HCCJ is the key to
any solution, but most observers seem to agree that for whatever reason it has not been
able to perform this role adequately. Consultations with mesrifeother European high
courts might be useful if only to mobilize HCCJ commitment and to demonstrate that
there are mechanisms for improving this function.

1 An alternative approacto the focus on the HCGalould be to use the practice, already
adopted  some courts of appeal, to begin the review of inconsistencies at that level.
This might constitute a sort of filter for the HCCJ, which could then focus on the
differences among courts of appeal rather than attempting to address the entire range at
once.

Resource Implications

204. Human resourcesinvestmentsin tackling corruption and making legal interpretations

more uniformmay be relatively less than in other areas, and except for technical support for
analytic research and the development of new protacagrograms, will not require additional

human resources. These needs can also be addressed through consultants, although it would be
desirable to build up some internal capacity in these areas. The entities responsible for
controlling corruption (withinand outside the sector), ethical breaches by sector members, and
nortuniform interpretations are all adequately staffed. The HCCJ might disagree on its own
staffing, but organizational alternatives as well as using the courts of appeal as a firstdiiter m

54 Both adequately purged of means to identify parties, though not necessarily judges
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be explored before more justices are added. Some suggestions as to additional bodies (an
ombudsperson) would require more (or transferred) staff, but these are ndéshaatiorities.

205. ICT. In the area of corruption, the findings of the ICT teand tetore toward creation of
protocols with other agencies managing databases essential to investigation of crimes. Better
databases to track their actions, access to those they do not control, and better organization and
development of resulisased strategs are needed by afienciesbut the need for improvement

first has to be recognized or all the technical assistance in the world will not help. The
recommended creation/expansion of a library of judgments is another ICT project, but given
doubts on itsmmediate benefits and questions over its most useful format, it might be adopted
gradually while less higkech alternatives are pursued over the shorter run.

3.8 Access to Justice

Issue

206. Interviewees did not mention access as a concern, and while CATI)(@0es, it is not a

major focus there either. Access does not statistically appear to be a major issue: the annual
litigation rate approaches a relatively high 10,000 per 100,000 inhabitants. Unfortunately we
cannot tell whether the nearly 1 in 10 Ronaasi lodging new cases every year are the same
individuals (or organizations) with repeated filings or how many of their cases are -double
counted. Some clearly are counted twice or more, where, for example, a review of an
enforcement proceeding involves dop court ruling as opposed to an executive title or an
application counted as a separate case.

207. Yet regardless of the numbers of those who get to court, the question stills stands of
whether all those needing judicial services can access them and if they do, how satisfactory
results are. Satisfactory obviously cannot mean that they prevail in theites, but that they

get fair, equitable treatment, and while we are most interested in the situation for poor citizens,
the same question applies even to the better off.

208. The 2013 survey carried out by the review team looked at some of theseaisstesd
mixed result{ CURS, 2013)Judges and court staff got rather positive feedback. On addchle
(low) to 5 (high),respondents rated their satisfaction with the impartiality of the judge at 3.68,
the attitude and politeness of the judge at 3.95tladof court staff at 3.9ndthe competence

of court staff at 3.92.

209. It found that the level of satisfaction amgprespondents of how the codesls with their

case is not very high. On a scale from 1 (low) to 5 (high), the satisfaction acrosslslidev
jurisdiction was only 2.69. Interestingly, the rate among those who won their case was not
significantly higher (281) than those who lost their case (2.36). The satisfaction with the ease of
finding useful information about their rights was jusowad average at 3.23imilar to the
satisfaction with the ease of getting to the court and the clarity of information provided by the
court (both 3.19)Signs inside the courthouse got a somewhat better satisfaction rate of 3.89.

210. Members of the Romaniandiciary expressed the importance they attach to treating
every claimant reaching the courts with the same amount of effort. The team is not sure this is
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sufficient and wise. It is not sufficient to comprehensively address access to justice challenges.
Aside from satisfaction with treatment, there is also the issue of possible impediments to using

the courts in the first place, and it is curious that so little attention seems to be focused here. As

for wise, some thought should be given to the impacts oglitigss (as effort spent on patently
nontjusticiable complaints is effort that cannot be spent on those with merit), on impartiality (an
equally important value that is clearly wunder
forming his or her @im), and on the rights of the opposing party (who might simply be the

victim of a vindictive attack by another).

Analysis

211. Romania spends one of the lowest shares of GDP on free legal assistance among the 45
European countries covered in the 2010 and ZLAREJ reports (see sectidn and 6.2 Even

though allocations have increased sharply over the past few years, given their extremely low
base Romania remains among the countries providing the least fultl®@013 review team
surveyfound that Gercent of parties had received a lawyer from tate (CURS,2013)% As

reported by judges and prosecutors, many individuals approach them without an atinthey

the 2013 survey found that Zdercentof parties were not represented by a lawf@URS,

2013)% According to a 2008 survey (GallUprganization Romanja2008), only 63 percent of

court users arrive at court with a lawyer, and only another 8 percent are later supplied one paid
by the state. Of the 51 survey respondents (29 percent of the total)repbaed seH
representation, 47 percent said this was because they believed they did not need a lawyer and
another 38 percent said it was because they could not afford one.

212. Self-representation is also encouraged, whether intentionally or not, by juddes a
prosecutors. Both groups reported that they make the utmost effort to attend to poorly formed
complaints, suggesting more service than is usually provided elséwvakneugh conversely,

this may mean more nuisance value for those unjustly accused,ofmahpm may also require
assistanc&’ There are also concerns about the quality of legal defense and assistance when it is
provided by statsubsidized lawyers and possibly about those who do not qualify for assistance
and so either depend on judicial helgust do not go to court.

213. The fees for lawyers providing governmentbsidized assistance seem very low. The
team was told that as of May 2012 the usual reimbursements for representing a case in a single
instance were in a range &ON100 300, or about$25 $75% In areas where established
lawyers seem to have more work, the jobs are often given to interns (according to information
from interviews). Owing to the lack of centralized records on this matter, it was impossible to tell
how many individuals nainwide receive this assistance or how many lawyers are engaged to
provide it. The ECHR for obvious reasons (you would need legal assistance of some sort to get
there) does not have many cases on this jdb@eone exceptiobeing prisoners complaining

about the lack of access to attorneys (presumably state financed).

85 Of the 6percentjudecatorii4 percenttribunals 4percenm, courts of appeal 18ercent.

66 Of the 21percentjudecatorii20 percenttribunals 25percent, courts of appeal pércent.

67 1t was unclear from interviews how this situation would be haddied unrepresented party presenting a
complaint against an dividual who also could not afford to hire a private lawyer. In the case of a criminal
complaint, presumably stateibsidized defense would be provided, but for civil complaints, there is still an issue.
58 They havepossiblybeen increased since then, g doubt to anything like princely amounts. Further, lawyers
report that their expenses are not reimbursed separately.
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214. Interviewees also mentioned the need to pay stamp fees after a case is régmiered
before the court takes it forwardas a possible constraint. Typically the amounts involved
would not seem large enough to dissuade someone with a legitimate case, unless of course a
large monetary amount is involved, in which case the fees require a proportion of the claim to be
paid as wk. The review tea 2013 surveyfound that 29ercentof parties were exempted

from paying court fee§CURS, 2013f° At the same time, when asked about their level of
satisfaction with the cost of using the court (excluding lawyer fees), the oversiasidin of
respondents rate2.54 on a scale from 1 (low) to 5 (higljowever, the fees are relatively low

and, unfortunatelyJow fees are also not much of an obstacle for those lodging nuisance
complaints. For criminal complaints there is no chargel iarwould thus be interesting to
explore whether the rules on abuse of this poténtmpeciallyin a casethat a prosecutor
decides not to pursdeare being enforced (and if so, with what results), and whether the alleged
perpetrator has access to anydkaf assistance before the prosecutor makes this decision.

Conclusion

215. The issue of access requires more exploration. Even if neapgrtént of Romanians

are filing a case every year, there is still the question of whether they are adequately served.
More important, the quantity and quality of legal assistance provided by the state raise questions,
but we heard few suggestiofe how to resolve this. The fact that even in a limited survey,

29 percent of court users reported never hiring or being prdvaie attorney touches on an
aspect that deserves further attention. If they benefit from judicial assistance in shaping their
claims, this may limit the negative impacts on them, but this raises many questions whether this
should be done by judg&drom boh an economic and due process standpoint.

216. A further issue is what a judge does if both parties lack lawyers. Some suggestions on
how the need for legal assistance might be addressed are includettion3.9, as is a
recommendation that more researchdo@e to determine who may be excluded or adversely
affected by current policies.

3.9 Enhancing Access

217. Many of the following options could in some sense be addressed under the first
performance criteriah increasing efficiency. This is because they areedirat reducing the
judicial workload by adding preourt services for those with disputes that might (or might not)
be judicialized. We add some ideas based on experience in other countries.

1 Determine the extent to which any obstacles to access existhdéon, with what results,
andwhy. The SCM or some other entity might contract studies on this, given the general
lack of concern about access. The litigation rate in Ronmsgeansrelatively high, but
that is no guarantee everyone has access to justice.

1 Invest financial resources in a program of popular legal educafldms would inform
citizens about what the courts and prosecutors do, what constitutes a justiciable
complaint, how to enter one, and why the use of a lawyer might be recomm&héded.
program should includea warning about using neaccredited attorneys and insist that
courts check that any legal representative is in fact accredited.

59 Of the 29percentjudecatorii29 percenttribunals 21percent, courts of appeal f@rcent.
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1 Provide a legal assistance program to inform complainants prior to their registration of
a complaint (civil @ criminal). This would still cost the state something, but certainly
take pressure off the judges and prosecutors who now must try to figure out what the
complainant wants, and whether it has a legal basis. Although in some countries (for
example, Swederthe reviewing lawyer may also take on the case, we bealatéhis is
not recommended for Romania, and that initial legal assistance should refer complainants
with legitimate cases, which the service should help to formulate, either to public
assistancerograms or to a list of accredited private attorneys.

1 Expand the public defense and legal assistance programs so that they can cover more
court users and provide higher quality servicAthough moving up, Romania is still
near the bottom of the tablen sshare of GDP spent on this service (despite a high
proportion of GDP spent on justice in general). Yes, judges claim to do the work that a
better legal aid program might do, but this is not their natural work, and probably a more
costly way of meeting e needs.

Resource Implications

218. Most of the financial and other resource implications involve creation or expansion of
extracourt services: more investments in targeted research, information services, pretrial
counseling and legal assistance for those Vduige cases, and mediation. Some of these will
involve expansion of ICT services to support them and at the very least to track use by targeted
groups and evalwuate their i mpaptansBboal dneasm
successfully adoptedthought might be given to transferring some magistrates to the new
services described above, such as mediators. This would have to occur voluntarily and with
guarantees of adequate salaries and chances for promotion, but its advantage would be the use of
human resources already budgeted in the system. Some countries (for example, Costa Rica) have
a threetrack career system for judges, prosecutors, and public defenders, with comparable
salaries and benefits at each level and the opportunity to shiftrfacknto track.
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4. CONCLUSIONS

219. Transitions are difficult and Romani ads \
wrought by decades of Communist rule, the persistence of many political practices held over
from that era, and the exigencies of the EU, bothatmession and under the CVM. drsense,

Romani ads good perfor mance on OJdtdibpesition virdes,c i a l
clearance, and operativity rafieas well as those for prosecutors (conviction rates) contradict the
overwork or insufficienresource argument. A 100 percent or better clearance rate and an
operativity rate of 75 percent or higher are about as good as it gets, syptest staffing is

either just right or perhaps too high, despite demand having risen considerably in theslast fiv
years.

220. Yetthesect or 6s productivity is somewhat | ower
at what is being processed. Prosecutors in particular seem to spend a large portion of their time
explaining why they will not take complaints forward. Judgsswell spend too much time
(according to their reports) on things that might be delegated to clerks, or to legal aid or
administrative agencies.

221. Romaniashould thereforemow focus on how to use its existing resources and new laws
and institutions moreffectively. The focus should be value added against the resources invested
to attain i® efficiency. The authoritiesnight want to reassesiseir approach before adding any
more staff especially and restrict additions to the personnel roster to clerksnangudicial
experts. It might also want to consider alternatives for increasing the productivity of existing
staff, by better filters, more delegation of routine work to clerks, and the diversion of disputes to
other forums?

222. Our analysis of the overtunate for the various appeals, and especially for those targeted

at a decision not to prosecutdso makes it clear that better filters are needed. The day of the
appeal based on not liking the initial judgment simply has to end, and if this cannotebe don
through filters, it could be done by a punitive assignment of court costs to the insistent appellant
(and her or his lawyer). If state attorneys and prosecutors are appealing needlessly, they should
be assessed as costs as well.

223. Another measufe admittedy a controversial suggestidnrmay be to reduce some

procedural checks and safeguards on the assumption that sector institutions have become more
effective and thus do not need to function in the context of redundancy of efforts. For example,
while nuisance complaints afflict criminal justisgstems everywhere, the number of them that

get beyond t he police to the prodascisither 6s (o
requirement that both the police and the prosecutor indicate, in a motivated opinion, why the
case should not be pursued.

224. As for the preliminary ruling introduced with the new Civil Procedures Code, this
obviously will have to be regulated and organized so as not to produce still more unnecessary

© The need for effective filters is natnusual, but to introduce them, Romania may have to reexamine its
assumption that any case that is filed merits equal a
cri meo or -justiciedleeidlissug. n o n
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del ays (and possibly more conf usi onbhatsho®d mani a
not be counted are removed) is still on the high side, and while we recognize the right to justice,

we also agree with CADI that that right does not extend to abusing the system. We also
recognize, however, that before drastic measures ameatjat would be well to understand

better what is happening within the system, and many of the optigeciion 1.1aim in that

direction too.

225. In quality and access, some measures have been adopted, but do not appear to have
eliminated all reportedisse s. The NADG6s handling of corrupt.i
may take time for the i mmediate results to 1in
change takes time to translate into a change of perceptions. This is to be expectednagople
applaud the convictions, but still question the time they have taken and may also speculate that
this may just be the Atip of the icebergo and

226. The Judici al I nspect or at eving perfomnbnee) math o b j e
unclear and might be worth reconsideration. Its activities result in very few sanctions, and they

may have a counterproductive impact in encouraging judicial and prosecutorial formalism. It
would certainly be useful for it to def and publicize its objectives, along with its results.

227. Encouraging more uniform legal interpretations is an area where little progress had been
made, it seems, and a better strategy is arguably needethaliebstacle is a nearly complete

lack of infomation on the dimensions of the problem, its impact, and where the problem is most
frequent and damaging.

228. The last performance area, access, is similarly unexplored. Based on the data, it remains
unclear whether and to what extent there are groups of citizens, defined by geographic location,
income, ethnicity, gender, or other characteristics, who still faserinountable obstacles to
effective resolution of their disputes and protection of their legal rights. Despite the greater
funding for legal assistance, the system is not perfect (especially the low fees paid to private
providers and the lack of monitogrof their services). However, the changes are recent and thus

a first need is to determine whether they have had the intended effect. A good system of legal
assistance would also reduce the tiimat judges and prosecutors spend witlo seclients and

sofree them up to do other work.

229. Overall, planning and piloting reforms seem warraaéted does better monitoriég

based on our assessment of the various performance dimensions. Although it was as empirical as
possible,the assessmemtecessarily involved soe interpretation and extrapolation given the
poor data. Within the justice sector itself,
reputed performance issues vpasicity ofresources. The argumenas that too few magistrates

and other persorel faced with fastising demand for services lead directly to congestion and
delays, and, if less directly, toonuniform legal interpretationgno time for judges to study

higher court rulings), corruption, and inadequate access. Such observersheffeaxplanations,

but because the vast majority of them within and outside the sector mention resources first and
sometimes exclusively, it seems important to review the situation in more detail, which we do in
part2.
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PARZSYSTEM RESOURCES

This pat reviews system resources tinree chapters human resourcegstate institutions and
independent professionald)nancial resources and budgeting, and ICT. As foreshadowed, our
findings do not point to great scarcities, but do suggest that what eoustsbe better used and
that other measures could furthemprove the contribution of available resources to service
delivery.
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S. HUMAN RESOURCES

5.1 Human Resourcesat State Institutions

230. The human resources component of the Functional Review is inteéadaskess the
adequacy of human resources levels, allocation, and management in the judicial system
(box5.1). It focuses on three issues: whether staffing levels of judges, prosecutors, and auxiliary
staff are appropriate; whether the system of recruitnesmaluation, and promotion is effective in
ensuring that qualified staff enters the system and suitable candidates are promoted; and whether
wage levels are sufficient to attract and retain qualified staff.

Box 5.1 People and Performance

Human resourceare a key factor for judicial system performance across all performance measurement
areas:

Strategic managemer¥o be successfutrategic managemeneedsadequate capacity.

Efficiency Theright mix and quantity ohuman resources in the right ptato meetdemand effectively
contributes to overall system efficiency.

Quality. The entry of competent (andoncorrupt) judges prosecutorsand staffinto the systenis
absolutely key for overall performance.

AccessHuman resources need to be where the demataléasure access to justice.

231. Findings of this section are closely tied to the other components of the review,
particularly on the question of staffing levels. While too few magistrates (particularly juatges)

a constantly reported issue, the quality of data on caseload is questionable. It is also clear that at
least part of the problem lies in the flood of trivial complaints that both the judges and
prosecutors feel they must consider. These include camtgpkrising from what is referred to as
Abroken goveron weurcth parso miasgees i ncreases that the
has been unable to pay for. (As chap8&end 4 elaborated, the solution is not necessarily to
increase staffing but ragr to reduce the number of complaints that reach judges and prosecutors
in the first place. This section is also closely tiedhapter6.) The judiciary as a whole devotes

the majority of its budget to salarjesith the overall wage structure determinigy law. But the

ability of the judiciary to add staff will depend on its ability to extract additional funding from

the budget.

232. Thejudicial systemas a whole seems to pay little attention to the situation and quality of
nontjudicial staff (box5.2)0 that is, those who are neither magistrates nor their clerke.
system recruitéCT professionals, economic managers, padplefor low-level jobs like drivers

or maintenance stafHowever, for other nejudicial positionst tends to second magistrates and
clerks to these positionsyithout sufficiently taking into consideratiotineir need for special
preparation forthem to be able to dthese jobswith the required professional rigofhe
numbers, quality, and reimbursement of disciplinary specialistshatkequate and thus their
contribution to overall sector management is limited. We add more on this below, but note there
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that this represents a significant obstacle
make better use of the financialdaother resources it manages.

Box 5.2 A Note on NontJudicial Specialists

These specialists do not seem to be part of any human resources planning, of which there appears very
little. Some of them are managed and recruited by the MOJ, but most seemirteddecally, once the
MOJ authorizes positions, by courts and prosesutdfices. There is also a tendency to fill many of the
higherlevel positions with magistrates or their clerks.

While the perspectives of these individuals are important and toebd reflected in the work of the
resourcemanagement departments, they clearly lack the skill set required for the work. When real
specialists are used, largely for economic management andrel®€d tasks (including ICT
development), their salaries aodten too low to interest highly prepared individuals. Requests for
personnel to implement the new codes, for example, and even the impact studies cahyeoutgitle
contractorsdo not mention this category of staff.

This tendency is evident acrab® sector, in the SCM, the MOJ, the PM, or any other entity. While some

of them have large complements of, say, ICT staff, except for core staff in the MOJ and those ogcupying
the highest positions in the other agencies their professional capacityficigsufor the required work
and they are often seconded from the pool of clerks and magistrates. Much the same is| true of
statisticians, who moreover often hold a joint 6€tatistical position.

As a key first step it will be crucial for thpudicial system to introduce strategiplanning and
managemenand begin to recognize the importance of other disciplines for improving its performance
(and for treating human resources management as a distiotion).

Staffing Levels

233. The two main parts of th@ustice sectay the court system under the MOJ and the
prosecutorial system under the BMmploy about 19,000 staff (funded positions in 20%2).
According to data provided by the MOJ, 13,251 positions in the court system were financed in
the 2012 budget (mamg that the positionsvere both authorized and filled). Of these, 4,186

were judges, 6,343 were court clerkgrefieri), and 2,722 were other personnel, including
probation officers, clerical staff, and driver$hé MOJ itselfalso employe®12 staff engaged

in such functions as preparing and approving drafts of proposed legislation to be submitted for
the governmentds approval, and administering
system had 2,798 prosecutors financed under the 2012 bagg@sgrefieri, and 1,308 other

staff (table5.1).

234. Staffing levels for judges and prosecutors are, in per capita terms, in line with European
standards. This conclusion is based on ratios of judges and prosecutors to population, using data
from the Europan Commission for the Efficiency of Justic@EPEJ) for2008 and 2010. The
number of auxiliary staff in the judicial system, however, is much lower than European medians.
In 2010, the court system had 39.6 (40.2 in 2008) auxiliary employees per 100abiaints,

while the median in Europe was 62.3 (55.6 in 2008). This also means, more significantly, that
the staffto-magistrate ratio remains at the lower end of the European range, around 2.1 in 2010.

" The PM is headed byeétprocurer general (attorney general).
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235. Owing to the relative shortage of support staff, pgl@nd prosecutors alike take on a
heavy administrative burden on top of their ordinary judicial functions. Plafaret recently
introduced)changes to the Criminal Code, the Criminal Procedures Code, the Civil Code, and
the Civil Procedures Code have gemted speculation thatregardless of the adequacy of
staffingd more positions will be needed in the near future. According to the Impact Study (Tuca
Zbarceaand others 2011), roughly 318 new positions for judges and 91 new positions for
prosecutors will b needed to cope with the new legislation.

Table 5.1 Funded Positions in the Judiciary, February 2012

Courts (MOJ) Prosecutors (PM)

Judges 4,186 Prosecutors 2,798
Grefieri 6,343 Grefieri 1,603

Seniof 3,581

JunioP 3,704
Auxiliary personnel 942
ICT specialists 458 ICT specialists 112
Advisors 448 Advisors 290
Probation officers 292 Procedural agents 433
Other staff 582 Other staff 473
Subtotal 13,251 Subtotal 5,709
Plus MOJ central staff 312
Grand total 19,272

SourceTeam elaboration based on statistics provided®@y,SMOJ, and PM.

a. With higher educatiorb. With middle school educatipsource: SCM files on
staffing and salaries. Excludes 400 additional positions authorized by Governmen
Decision 1056 of October 2012.

236. Even larger increases in numbersgoéfieri will be required, according to thienpact

Study (Tuca Zbarceaand others2011) Under the new Civil Procedures Code, for example,
parties to a civil case can demand that hearings be transcribed by clerks. The Impact Study
estimates that if 1percent of such hearings are transcribed, 1,500 new clerks will have to be
hired. A mae recent survey of court administratgiomania, MO,J2012)reported that, in the

view of participants, 1,391 new judges and 3,883 geefieri would be needed in the court
system alone. But both studies assume that existing staffing and workloadsnalhrintact,

that is, judges and prosecutors will continue to be inundated with trivial complaints and will feel
compelled to address them themselves, rather than handing tlggefieoi. If workloads were
diminished or delegated, the need for more ntediss would presumably diminish.

237. Vacancy levels (which in theory might be an indicator of true understaffing) are difficult
to define, let alone quantify. All courts have a defined number of authorized positions. Some of
these authorized positions, howeveay not be fundei that is, budget allocations to the MOJ,

the PM, and other budget holders may not be sufficient to finance all authorized positions. Of the
funded positions, some may not be occupied, due to the retirement or promotion of their previous
occupants.

238. The detailed data on staffing in the court system, as provided to the team, list the number
of positions in each court according to two categorgs)ema(authorized) andocupate

90



Part 2: System Resources

(filled).”? As this indicates, the vacancy rate appears faibgest, particularly among judges
and 0ot daaategery thdt ihotudes archivists, ICT specialists, ushers, and drivers. The

vacancy rate among judges appears to hee/r cent , and aomopéreent iot he
(table5.2). This vacancy figure for udges i s consistent with the
spring 2012 progress report to the CVM (Roma8i@M, 201d), but is slightly higher than the
vacancy figure reported in the, MOQPGEZR).ThE®ept e mb

SCMO s r eepC¥M shows a highdr vacancy rate for prosecutors: 16 percent.

Table 5.2 Number of Occupied and Vacant Positions in Court System, February 2012

Schema Ocupate Vacancy rate
Position (authorized) (filled) Vacant (%)
Judges 4,399 4,086 313 7
Grefierid senior 3,224 3,134 90 3
Grefierid junior 2,321 2,201 120 5
Other staff 3,935 3,627 308 8
Total 13,879 13,048 831 6

SourceTeam elaboration based on statistics provide8® and MOJ.

239. The figures for judges and staff are also roughly consistent with the figures reported in
mission interviews. According to interviews with the MOJ, the court system has a backlog of
283 judgeships, 28lgrefieri positions, and 145 positions for probationficdrs and
administrative staff, etc. in the court systemll authorized but not occupi&doringing total
funded vacancies to 709.

240. Recent data on staffing levels suggest that vacancy rates are somewhat higher in
prosecutorial positions (table.3): rates rage from Gpercent among prosecutors attached to
courts of appeal to nearly 2@rcent among those attached to tribunals.

Table 5.3 Vacancy Rates, Prosecutors

Positions Vacancy rate (%)
HCCJ 584 14
Appeals 249 6
Tribunals 646 19
First instance 1,330 12
Total 2,809 14

Source: Team elaboration based on statistics provided by PM.
Note:As of November 1, 2012. Excludes military prosecutors.

241. The level of vacancies, at least among judges, is an anomaly and mainly reflects recent
strategic behavior. In 2008, a large (but as yet unknown) number of judges qualified for
retirement (they had at | east 2vorkiggeThey$abed s er v i
two threats: that a wider pension reform proposed at the time would eliminate-thaéeso

service pension, under which pensions for magistrates were fixedpat@&ht of exit salaries;

72 A similar table, for prosecutsris under preparationy the authorities

73 The schemdfigures for judges and prosecutors are higher than the corresponding figures for funded positions in
table5.1;the ocupatefiguresare lower. This suggests thathemadoes in fact, represent the number of authorized
positions anacupatethe numbepf positionsthat are both funded and filled.
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and that a 5@ercent bonus that had beenmjeal to magistrates would be taken away. By
retiring immediately, judges would get both; if they waited, they might lose both. Reportedly, so
many judges retired that they could not all be replaced at once. As things turned out, the service
pension was rained (at 8@ercent), but the 50ercent bonusvas abolished. Judges who retired

thus chose wisely.

242. The impact of these events on vacancy rates will be only temporary. Now that the
pension base has stabilized, judges (and prosecutors) can be expesties &b a normal rate. In

the short term, however, the court system will have difficulty filling all the vacant positions,
because of constraints on the supply of new recruits. In August 2012, the government committed
to funding all existing authorized ancies in the court system, which will create an immediate
demand for roughly 800 new recruits in that system albne.

Establishment Control

243. The process for determining the number of authorized positions in the judiciany is
principle set out in Law3 04/ 200 4 . Article 133 states that
shall be provided with the necessary number of judges or prosecutors, as well as of specialized
auxiliary personnel and personnel within the econdin@ncial and administrative depagm t . 0
Article 134 authorizes the government (that is, the prime minister and cabinet) to set a ceiling on
the aggregate number of positions in courts a
the Minister of Justice, with the endorsement of $9€ M”> Bo assist in that process, the
president of the HCCJ and the presidents of the courts of appeal, witiinib&er ofjustice, the
attorneygeneraf/®and t he chief prosecutor of the NAD a
cour ts an doffigas amsl,eaccarding toGhe results of the analysis, adopt measures to
suppl ement or reduce the number of positions,

244. The process does not appear to be particularly systematic. Instead, the ceiling on the
number of autbrized positions reflects an accumulation of ad hoc decisions stretching back over
several decades. The process for allocating financed positions among the various courts and
prosecutorsd offices is similarly lewal oflaroc . Th
individual court or prosecutorodos office, whi
appeal. The president of the court of appeal then checks to see if the request can be
accommodated by moving a position from another court. If netrelquest is referred to the

human resources department of the MOJ. The MOJ has no explicit criteria for determining
whet her a new position is needed. It relies,

245. According to a report bywittrup and others(2011), there have been attets to
systematically determine staffing needs in the judiciary. It states that a joint working group
established by the SCM and the MOJ has twice in recent years (2009 and 2010) carried out such
studies. They essentially argue that the judges have beieg fa steady increase in workload
without a corresponding increase in funded positions. The studies also note wide discrepancies in
workloads among courts, with the number of overloaded judges (928) far exceeding the number
of underloaded ones (577).

74 Government Order 13/2012.

5 For theHCCJ the maximum number of positioisalso to beestablished by government decision, on proposal of
theminister ofjustice and theresident of the BCJ with the endorsement of tIBCM.

"6That is,the generalprosecutor of the prosecutor's office attached to the HCCJ
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246. Onthis basis, they propose funding for an additional 523 judge positions and 921 court

clerk positions. The 2010 report explains, albeit tersely, the method used to arrive at this
conclusion. Estimates of caseload per judge, for example, are based onlexdommpula that

reflects not only variations in the complexity of cd$bst also the number of volumes in a case

file and the number of parties involved. Estimates of the number of requederi assume that

existing ratios ofyrefieri per case wille mai n unchanged. According to
report to the CVM, the number of positions for judges increased by only 122 between 2010 and
2011. This suggests that the working @roupos

247. There is yet anothevorking group, charged with defining criteria for evaluating staffing
needs. As of May 2012, its members had met and come up with proposals, but had not made a
final recommendation. Their last meeting occurred on the day the governmemf&ll2 They

have not reconvened since the Ponta government formed.

248. In the short term, the ability of thminister ofjustice to increase the number of positions

in an individual court is fairly constrained. Because the aggregate number of authorized positions

is alread close to the ceiling set by the government, any increase in positions would require its
approval. (The MOJ is free to fill existing vacancies as it chooses, provided that the Ministry of
Finance is willing to finance them.) Current legislation alsoirestt s t he MOJo6s abi l
positions from one court to another. According to article 2 (2) and 3 (2) of the Statute of Judges

and Prosecutors (Law3Q3) udges who are fAi mmovabl ed and pr
may not be transferred, delegatedanother court, detached to another court, or promoted to an

upper court without their specific consenwiftrup and others 2011Y° which is rarely
forthcoming. Thus the MOJ must wait until a position is vacant before reallocating it to another
court, uness the magistrate holding it is willing to move.

249. Judges attain immobility rather quickly in their careers, after a short probationary period

in their initial assignments. In other European countries (Germany, for example) the period
during which they aa be transferred freely is often longer (in this case three to five years).
Promotion and career systems are sometimes structured so as to encourage or even require
movement. European countries that have recently closed many courts (for example, the United
Kingdom, France, and the Netherlands) have clearly found a way around this problem (the
immovable magistrate) that might be worth exploring.

250. In Romania, however, recent efforts to close underused courts have had little success so
far. Law 148/2011 providethe legal authorization for doing so. But efforts to implement it have
been resisted by the Members of Parliament who represent the (mostly rural) jurisdictions where
the courts would be closed. According to interviewees, 25 courts were originally &lated
closure. To date, only thrdermerly active courts have been closed. Another nine, which were
not operating anyway, have also been officially shut down. Again experience in other European
countries would be worth exploration, ae way or anotherhé closing of a court is usually
resisted.

""Measured according torating system developed by SCM and set out in SiMdision no. 830A/2007

8 The progressreport (Romania SCM, 2018 does not explicitly state whether the increase is in the number of
authorized positions or the number of funded positi@nesumably, iis the latter.

The report does not provide the definitiorf imniiovable or fistabl@. The relevanlegislation presumably does.
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Recruitment, Promotionand Evaluation

251. Judges and prosecutors and their respectxefieri are recruited by the SCM.
Magistratesare evaluatedby a commission consisting of the president of the court/the head of

t he pr os ecutwojudgss/prosedutor&he claksade evaluatethy the president of

the court/the head of the prosecutor dsbyof fi ce
the SCM The magistracy offers two entry routes. The first is through the National Institute of
Magistracy) the NIMd to which eatrance is reportedly highly selective and entails tough entry

and graduation exams. Until recently, both exams were multigieeland tended to focus on
theoretical knowledge. The multiptdoice tests are now supplemented by interviews, which
account for 25 percent of the candidatebds r af
undergo a ongear internship, whichiséhn f ol | owed by capacitagiexamh. fr e ad
They are then eligible to move directly into the magistracy, as judges and prosecutors in courts

of first instance.

252. The second route bypasses the NIM, allowing candidates to be hired directly from the

pri vate sector. Candidates on this route mus
experience in a legal profession. Article 33 of Law 303 lists the professions that qualify: private
lawyers, as well as notaries, baliliffs, aatiorneysworking in government agencies. (See the

next sectioron human resources as independent professionals for a discussion of accreditation
processes for these professions, all of which require a law degree.) Candidates pursuing this
route must also pass a written exam tisaintended to be equivalent to the exam that NIM
candidates must take for graduation. (Until 2012 the written exam was reportedly easier than that
NIM exam; in 2012 it wasnadeidentical to the NIM exam.) In the past, candidates could also
qualifyifthey had a | aw degr ee, 10 vy e,andsnérelyepasped ani e n c e
interview. This route is said to be the source of some of the less competent judges now on the
bench. In 2008, the intervietnased recruitment procedure was abolished.

253. After appointment as a judge or prosecutor, candidates pursuing this route must also
undergo six monthsd training ,dutthoseinervielwedM ( L aw

expressedome disagreememth et her thi s is enough.i O:meyesanus &
experience as an intern in a law office, and a few weeks of training do not prepare a person to be
a prosecutor. o At present, -mdnt amprenticeshiftlands c us s i

toughening (yet again) the qualifying exam. Rathemtusing the exam required to graduate
from theNIM, candidates pursuing this route would be required to pasafazitate

254. Similarly, those wishing to join the ranks of theefieri have two routes: one is through

the National School of ClerkgNSC), the other through direct recruitment from the private
sector. Both entail examinations. According to the court of appeal in Cluj, the exam for direct
hires is almost the same as the graduation exam for the NSC. Like the NIM, the NSC is said to
produce highguality graduates.

255. Both the NIM and the NSC can produce only a limited number of graduates each year.
The NIM yields 100 judges and 100 prosecutors, the NSQyfi€fieri (of whom 70 percent are
sent to work for judges, the rest for prosecutor$)js capaity would be inadequate to supply

80 Before 200Q candi dat es wer e required to undiemonthd of i x mo n t
apprenticeshipduring whichthey werenot permitted to sign

94



Part 2: System Resources

the temporary bulge (if any) in the number of new judgesgaetieri required to fill existing
vacancies antb meet the requirements of the new civil and criminal codes.

256. The SCM is reluctant, however, to rely too heavig the alternative route. We were
informed thatt is opening only 50 positions to ndiM recruits in 20183 but we were also told

thatthe SCM may beaunable to fill even these 50 positions, as too few candidates pass the exam.
This may be because it isatdifficult, or at least harder than it needs to be. But it may also be
because the neNIM route fails to attract good candidates. Members of legal professions who
are already well established might find the prospect of restarting their careers att thietifigo

judicial ladder unattractive, especially because, as was also reported, the external candidates get
the last choice as to where they want to be placed. To address this problem, at least in the case of
the courts, the MOJ proposes to phase thesas® in court personnel over three years (2013

15). Even that will require at least 150 judges to be recruited through the alternative route
(RomaniaMQJ, 2012).

257. The system for allocating new recruits to positions is strictly mechanical. On passing the
NIM graduation exam, the tegroring graduate is allowed to pick from among a list of all vacant
positions, as assembled and approved by the plenum of the SCM. The second highest is then
allowed to pick from among all the remaining positions, and so fortih alhNIM graduates

have chosen their positions. Candidates from the alternative route are then allowed to choose
from among the remaining positions, according to their ranking on their exam. Thus the least
desirable positions are ultimately filled byetlowest scoring nehIM candidates. SCM does

not necessarily make available all vacant funded positions. It can propose that existing funded
vacancies remain vacant (thus permitting temporary downsizing).

258. Judges are evaluated every three years by a ct@entonsisting of the president of the

court in which the judge serves and two to five other judges appointed by th&'2esbrding

to the SCM, t hey ar equaity ef judiaidl éedisionsnof dolrtesesdioas i s
conduct) and efficiency, lps integrity and training obligationd6 Per f or manfare ev al
promotionsinclude a test of legal theariRecent (2011) amendments to Law 303/2004 on the

status of judges and prosecutors have increased the weight given to the quality of judicial
decisons. Because judges are evaluated by their immediate peers, ratings are generally high, and

it is reported that 9%rypoed cent of all judges

259. At the same time, penalties for poor performance are mild. Judges whose performance is
less tlan satisfactory are merely prohibited from applying for positions in higher courts and may
be required to undergo training. Judges are also subject to the Judicial Inspectorate, which
investigates cases on its own initiative or on the basis of complaots the public. But
investigations by the Inspectorate rarely lead to sanctions: in 2011, 3,886 notifications were
registered, but only 12 resulted in sanctions.

260 To be promoted to a higher court, judges |
most reent performance evaluation. They must then take a special exam, which evaluates legal
knowledge and judicial reasoning. The promotion is given to the top scorer on the exam.

81 There is a separate test to become the president (that is, manager) of a court. This includes an interview and a
psychological exam. According to our interviewees, it still produces what they referred ®oaasr ange o resul t s
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261. Romani ads reliance on test resul tsisdéso det e
within it raises a concern: the country may have been creating a judiciary composed of good test
takers who lack the judgment and temperament to prosecute and judge cases effectively. We
were told that this practice was a response to the abuse ofsoigestive methods in the past.

The NAD, interestingly, which is said to employ the cream of the prosecutorial staff,
suppl ements the exam with an interview, as dc
entrance and graduation exams and the lawsrgimgethe evaluation of judges are aimed at
addressing this problem.

262. A proposal is afoot to change both the venue and periodicity of performance evaluations.

The venue would be changed to the courts of appeal, thus judges in courts of first instance and
tribunals would be evaluated not by their peers but by their superiors. The evaluations would also

be conducted at fivgear, rather than threeear, intervals. Candidates for promotion, however,

would be evaluated at the time their promotion was under denmagion. Whether this would

i mprove the quality of the evaluat veoymaod § and r
remains to be seen. So far it is just a technical proposal.

263. According to the PM, the procedure for evaluating prosecutors is theckame as for
judges. Prosecutors are evaluated every three years, with provisional evaluations in the interim.

Salaries

264. The salaries of judges, prosecutors, and auxiliary staff are all set by common legislation
that applies to all public employees (ooma precisely, all staff paid from the government
budget). Individual salaries are determined by multiplying a common reference value by a
coefficient specific to each position, and adding any applicable boffBks.current system of
coefficients was pun place in 2006. Although the reference value has changed, the coefficients
have not, thus salaries have changed in absolute, but not relative, terms since 2006.

265. Bonuses include an automatic increase for length of service, awardéde-year
intervals Until recently, employees in the judiciary received a 25 percent bonus for stress and a
15 percent bonus for occupying positions requiring confidentiality. This has been abolished.
Each level of the court system also has bonuSesfieri, for example, &ceive a Percent bonus

in courts of first instance, @ercent in tribunals, @ercent in courts of appeal, and d€rcent in

the HCCJ.

266. In the 1990s, low salaries prompted staff (particularly judges) to resign and take more
lucrative positions in the prate sector. Salaries have since been increased. Although the
austerity measures that took effect in July 2010 included a 25 percent decrease in wages for all
public employees, they lasted only six months. Effective January 1, 2011, all public sector wages
were increased 15 percent. Wages were raised anopieecént in May 2012 and 7.4 percent on
January 1, 2013This increasehastaken salaries above their pasterity levels, at least in
nominal terms. Wages for judges are now among the highest inlhe gector.

267. Preliminary data suggest that wages in the judiciary are competitive with those in the
private sector: a judge with 20 years of experience eaR@tl7,600 a month in 2012

82 The reference value in 2010 WR®N705.
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~

(table5.4). This is roughly 2.5 times the average wage of persons emped i n fAprof e:
scientific, and technical activitieso in Jani
survey. Even grade grefieriwi t h only five yearsd work expe
employees.

Table 5.4 Average Monthly Salaries,Selected Positions in the Judiciary, 201gRON)

Service (years) Judge MOJ grefier? Prosecutor PM grefier*
> 20 7,600 3,678 8,235 3,628
1520 7,250 3,599 7,765 3,402
16-15 6,800 3,441 7,322 3,366
5-10 6,300 3,204 6,040 3,154
35 4,931 3,047 5,433 2,740
<3 3,173 3,047 4,830 2,740
Intern @tagiar) 2,468 3,393

SourceTeam elaboration based on statistics provide8®y, MOJ, and PM.
a. Grefier, grefier-statistician, ogrefierdocumentalist, grade 1, with college degree.

268. Judges and prosecutors also benefit from generous pensions. As recipientaltddso

service pensions, they can retire with full benefits after 25 years of service, regardless of age.
Thus many are eligible to retire in their early fifties. Many judgagerntheless continue to work

past their retirement date, reportedly because they fear that their pensions might be reduced by
future laws (a risk referred to as legislative instability). Before 2@d&dieri were also permitted

to retire with full pensiomenef i t s after 25 yearso service, b
additional criteria applied to most other pensioners: a minimum age of 60 (for women) or 65 (for
men).

269. Given relatively generous compensation, the judiciary as a whole is saaveolitile

difficulty attracting and retaining qualified staff. As noted, vacancy rates are fairly low in the
court system, although they are far higher in
particular difficulty attracting staff. Like theest of the judiciary above courts of first instance,

the NAD relies entirely on internal promotion to fill positions. Salaries for prosecutors in the
NAD are equivalent to those for prosecutors attached to the HCCJ. Prosecutors from the higher
judiciary ae reportedly reluctant to transfer to the NAD, however, as the positions are highly
stressful and generate unwanted media attention. The ranks of the NAD are therefore filled by
more junior staff, for whom a transfer to the NAD represents a steep pagsechdter several
years, these people can transfer back to the
could retain their NAElevel salaries (but no more).

270. A plan is under consideration to restructure the entire pay and grading syfstem

public sector. This has been a long time in preparation (prodded by a series of World Bank
Development Policy Operations) and is yet to be implemented. Law 330 of November 2009 sets
out the principles of the new simplified and uniform pay and gradistgsy Positions would be
classified into grades based on complexity, importance, and required educational background
and competencies. Each grade would be assigned a corresponding salary coefficient. Most
bonuses would be incorporated in the base wage.
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271. Legslation authorizing the reform was enacted in January 2010, providing for the reform

to be phased in over 20i1b and establishing elaborate provisions for the transition. Among
other things, people in positi onast hsedrthgtdedct t o
they would be protected against any absolute reduction in their salaries (from the December 2009
level). But the government so far has declined to implement the new system, perhaps because it
cannot afford t& grandfathering, for examplecan be expensideand it is under
macroeconomic constraints. Under the 2010 Fiscal ResponsibilitypR&010 the government

is required to reduce the aggregate wage bill as a share of@BRheory, this could be
accomplished by reducing salaries, redgcstaff numbers, or increasing GDP. But if GDP
growth remains low and staff numbers prove hard to trim, it could be a long time before the
government is in a fiscal position to implement the new pay structure. The impact it will have on
the wages of staif i n t he judiciary and therefore on t
gualified staff remains to be seen.

Conclusion

272. Numbers of magistrates, their salayiend entrylevel training for their professional
activities seenat least sufficient angossibly more than adequaiehere are some reservations

on training in, for instance, ECRIS and general courtroom management, and preparation for
handling more specialized legal matters. Numbegrefieri, howeverare low, and while those

trained in he NSC seem sufficiently qualified, perhaps even somewhat overqualified, questions
have been raised about those hired outside this system to fill positions in individual courts and
prosecutorsoé offices. For new imitedcapaatysofmthd c on
training institutes is a bottleneck. If, because of financial constraints, their capacity cannot be
increased, better systems for external recruitment might be devised. The present system probably
discourages good entrants for mamgite positions, while fogrefieri quality control is an issue

that might be addressed more systematically and strategically.

273. Nonjudicial professionals, too, appear to have significant gaps, and the practice of
seconding magistrates and clerks to thegsitipns not only leaves more vacancies in their
original work wunits but is also unlikely to g
focuses largely on recruitment and career management, and has no visible human resources
planning either to idaifly how new practices and changes in demand will affect the types of

skills and staff required or to find ways to use current staff more efficiently. This approach is
particularly evident over the introduction of the four new codes, where demand fas siased

largely on the assumption that more people will do more of the same work, despite some evident
changes in work processes.

~

274. Because human resources fAmanagemento i S nc
ICT) or with an eye to the longéerm ludgetary impacts, the fiscal funding for other types of
investment continues to narrow. This is partly because the wage bill represents a large and
relatively permanent proportion of the overall budget, and partly because new personnel
automatically reque space and equipment. In the days of rapid economic growth and expanding
budgets there was no apparent proldeumnlike now.

83 The Fiscal Responsibility Law itself does not set out these targets. It merely requigesdhement to reduce
personnel expenditures to a target percentage of GDP in 2011 and@0d2inthego ver nment 6s f i scal
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5.2 Human ResourcesasIndependent Professionals

275. This section covers independent professionals in some Heaitheir actions andtal to

overall system functioning. They are the interface between many private actors and the state
system, do work that might otherwise be assigned to state actors, and have their own
perspectives on system problems and their causes. They are adsereelgwith, and to a greater

or lesser extent overseen by, the MOJ.

276. The most important categories are private attorneys, notaries, bailiffs and, most recently,
insolvency practitioners. Per common European practice (CEPEJ, 2012), all must have law
degreesand further accreditation, usually by their own professional association. Only the first
three were reviewed for this report.

277. Paralleling the situation of magistrates, entry into any of these professions requires (with

a few exceptions, as noted) thegiplicants with law degrees take an entry exam, perform an
internship with an experienced professional, and pass a final exam before full accretitation.
The national organizations and local chambers that manage this process also are responsible for
overseing performance, receiving and investigating complaints, and disciplining malfeasants.
Where behavior involves criminal activity, it theoretically should be reported to thé® PM,
although interviewees expressed some doubts on whether this happens, badcicacy of

internal disciplinary proceedinds.

278. Under the shadow of economic difficulties in recent years, all three associations seem
inclined to control entry still further. Notaries have always done this, but it is new for lawyers

and bailiffs. Entryexaminations have become harder, there is less inclination to let magistrates
qualify for entry long before they leave their current positions, and alternative routes to entry are
being reduced. The lawyers have taken the hardest stance here, insadtangntgistrate resign

her or his position within two and a half months of qualifying for private practice. The bailiffs
apparently stildl all ow magistrates to Areseryv
have no immediate plans to retire osigm®®

Private Attorneys

279. The roughly 28,000 lawyers practicing privately gives a ratio of slightly less than 150 per
100,000 inhabitants, around the average for Europe (EU members antenders) (CEPEJ,
2010).More thanhalf are women (as are law studgniViembers of a private law firm only half
jokingly suggested that they needed an affirmative action program for men as they had difficulty

84 They are not emphasized in the further analysis

8 Entrance to any of the series of legal professions (in addition to those listed Heoeiséncounsel for public or
private institutions) does not require admittano the national baihis explains why, as in many other European
countries, national organizations (including the magistracy) have traditionally offered easier entrance requirements
for those coming from accredited exercise in another legal profession.

86 This is adinary prosecution or the specialized DIICOT, which handles terrorism, drug trafficking and organized
crime, or NADQ which investigates and prosecutes corruption

87 Thisreportedssueis not abouthe adequacy of the legal framework (althoitghay have some weaknesses), but
ratherabout what happens in practice

88 The apparent reason for doing this is the anticipation that entry examinations will only become more difficult as
organizations make further efforts to limit membership.
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recruiting qualified candidates. As with the other independent professionals covered, however,
leaders of the natiml and local associations visited tended to be men.

280. In theory and by law (Law 51/1995) attorneys in private practice are all accredited by a
single National Union of Romanian Bars and its local chambers, although a certain number
(estimated in interviewsat about 3,000) are affiliated with a second, parallel association
(box5.3) or simply practice without official accreditati®nllegal but apparently not adequately
controlled (see just belowy.Many interviewed lawyers and members of local chambers ahime
thatthere is not enough work to go around, in part because of illegal competition (the parallel
bar) and in part because of an inclination of private parties to access the courts without legal
representation and of the judges to deal with th@sese plaintiffs and defendants in that
status’®

Box 5.3 A Parallel Association

Private practitioners reported the i ssuefnotf a pa
entirely clear legal statifs.

Initially composed of former magistrates wkatered private practice after retiring, it is now said to
include recent graduates of private universities (some of them little more than what are sometimes called
diploma mills) with no ability or inclination to go through a rigorous accreditation pso&ome of them
are said to operate in theagreconomy (with illegal or simply unregistered enterprises); however, athers
provide assistance to ordinary clients, @rab claimed by the National Union of Bar Associations and its
chambers (in interview8) succeed in representing clients in court because judges do not ensure that they
are registered® with the fAl egal bar . o

1. This was the name used by interviewees and recognized by others who did not mention it spontaneously. It is|not clear,
however, whetherlal ifi ndependent practitionerso belong to such an org
practicing without accreditation by the National Union.
2. In interviews we were varyingly told that it was I|legal , i
3. Again comments from the MQOJ insist that judges by law must check that a lawyer is registered with the bar, and baif members
insist that they dd&now. The extent of implementation of this law is, however, unclaad somefurther researchwould be
useful

28l. Romani adéds public defense and | egal assista
attorneys by paying them to work for defendants in criminal cases or for other parties who
gualify for assistance through a means test. Amounts for this service aréetnhdh judicial

budgets, although judges assigning the work seem to have little insight into whether they are
within or beyondthe budgetary allocation. Where more funding is needed, it is usually requested

in supplementary budgets. We found no centrdlimzords on how many people received this

service or what it cost, although some courts of appeal and logabehsof the national bar
association could provide figures.

8 The releant law stipulates fairly serious penalties for those operating outside the formal legal cofditions
imprisonment betweesix monthsand three years as well as a fikdowever, lawyers interviewed, all duly
affiliated with the National Association, claim#tht these illegal practices continued.

%0 Judges estimated that®D percent of those going to court arrived without legal representatidartunately

the judiciary6s odthitamdldss some veho arrive unreppeseateddater aaaitawyer (state
subsidized or with their own funds), but it was reported that the appropriate changes were often not made to the
database.
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282. The usual fees dRON10G 300 for representing a defendant through a first instarade
(additional fees are paid for appeals) are clearly not large. Yet this finding is incompatible with
the claim voiced in one court (and reportedly based on a study by a court of appeal judge) that
public defenders earned more than judges. Privabtenalfs are also hired by state entities to
represent them in litigation. The fees here are far higher, and observers claimed the process was
far from transparent. The bench and the bar seem divided on the quality of service provided, and
in some cases, ojudges and prosecutors have recommended a reduction of fees.

283. Private attorneys are the only independent legal professionals (except for those working
as inhouse counsel) not to have their fee scales set through an agreement with the MOJ. In an
effort to assure the livelihoods of its members, the Cluj chamber reported an attempt to set
minimum fees, but said this did not succeed as there were always lawyers willing to work for
less. That so many retired judges have joined the bar suggests that peoate wdnmpetent (or

have contacts) can make a living at this work, but current demand will probably not support the
ever increasing number of lawyers graduating from the expanding number of private law
schools?

Notaries

284. As elsewhere in countries followinthe continental system, notaries are seen as a
relatively privileged group. They were the only justice sector actors interviewed who did not
complain about excessive workloads, lack of work, or low remuneration. According to the
National Union of Romaniaiotaries, there are 2,364 notaries in operation anethwds are
women. Law school graduates may become notaries just as they become lawyers @ bailiffs
through an initial exam, an internship, and a final examination. For members of other specialized
lega | professions with at |l east five yearsodo ex|
numbers and locations of notaries are controlled by law, entry to the profession is limited and a
notary is expected to stay in the location she or he is assign®¥dhere that location does not
afford enough work if there are multiple notaries, one or more may move (assuming a vacancy
exists), but the last person is expected to stay or retire in place.

285. Notaries perform functions that might be done by judges ofrastmnative agencies, and

in some cases are. Differences are far higher fees and, according to notaries, faster processing.
Observers with a common law background may find the role of the civil law notary unclear
sometimes, but they should simply rememtiet in their own countries many of the same
services are provided, for a fee, by other private actors, such as brokers and real estate agents in
property transactions.

286. Notariesd primary function is to authentic
attorney, contracts, transfers of property) but they also can handle some noncontroversial issues
like uncontested divorces and the ensuing division of assets. They also may draft contracts and
other legal documents for clients, check the contents of flrepared by others, and presumably

make some effort to track the provenance of other legal papers. However, interviews revealed
that in the case of property deeds or titles, this service does not extend to investigating rights to

91 Several interviewees suggested that many new law schools were little more than diplom&eniliste unable
to investigate how they are accredited, palitical connections of those financing the new schools were suspected
to play a role
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ownership under the presption that what is issued by a state registry is based on accurate
information.

287. Notariesdo fees are set by the MOJ, based o
Romanian Notaries. They include flat charges and, where transfer of property isd)valv
percentage of the assessed value. On these transactions, notaries also collect taxes that are turned
over to the state. Although tiNational Unionrecently reduced the flat fees through a revision to

the MOJ protocol, the notaries have maintainedptoportion charged on property transfers and

this is an issue that current and potential users mention consistently. Critics also report redundant
requirements for authentication of documéntsr example for multiple powers of attorney

linked to separatstages in a single judicial proceeding. Nonetheless, notaries provide a rapid
alternative for those who can afford them to the often far slower courts and administrative offices
that offer some of the same services, and in doing so decrease the corglagtiorg the other

entities.

288. The ability of the National Union and its chambers to police the actions of their members

has been questioned by some observeregas t he qual ity of assurance
authentication. There are cases wheramesd have, intentionally or not, authenticated fraudulent
documents. The issue is whether enough fraudulent cases are detected and their authors
disciplined. The MOJ reports that thssuehas been remedied by Law 77/2012 amending Law
36/1995, but as thiis a recent change we cannot say whether the reformed concept of
disciplinary liability of practitioners has curbed malpractice yet.

Bailiffs

289. Romania has around 880 licensed bailiffs operating, with roughly 200 of them in
Bucharest. Unlike the other twaategories, more men than women are bailiffs. The functions
they carry oud coercivd? enforcement of judgments and what are called executive or
enforceable title$d arevital to the administration of justice, as without effective enforcement, a
judgment or degal title is worth no more than the paper it is written on.

290. As several observers have noted (CEPEJ, 2012; Kennett, 2000), even within the EU, how
this function is performed varies enormously. Romanian bailiffs now resemble Freissiers
(independentbonded professionals), but before 1995 they were salaried workers within the
MOJ. In other European countries, enforcement may be conducted by judicial employees or
involve some mix of modalities. There is no agreement on any single best system, amd wher
courts do not handle execution directly, disagreement is widespread over their role in supervising
execution, before or after the fact. In Romania, as nearly everywhere, a debtor (or creditor) may
protest how execution is carried out, but the issuesigittent and timing of further oversight by

the judiciary or executive.

92 Coercive should not be taken too literallysimply means that the debtor has refused to pay or the tenant refuses
to leavethe rented premisesn debt cases, bailiffs do what is described as diemébrcement(for example,
repossession of movable or immovable property given as collateral or the object of the debt) and indirect
enforcement(for example,seizure of accounts,agnishment of wages, or seizure and sale of assets); they also
conduct evictions and repossession of property for which full payment has not been made (direct enforcement).

9 As elsewhere in Europe, enforceable titles are defined under the respectiveodas, and usually include
contracts, checks, and 10Ughich constitute proof of a liquid debt without need for judicial verification.
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291. Like lawyers and notaries, Romanian bailiffs have their own national organization, the
National Union of Judicial Baliliffs, which along with its local chidersserves, among other

tasls , to accredit entrants, monitor perf or manc
MOJ, which performs a sort of arAength supervision of the profession.

292. Fees for Dbailiffsd services are eNstiormbl i she
Union of Judicial Bailiffsand the MOJ. Bailiffs defend their fees as reasonable given the amount

of work they have to do, although some service users interviewed pointed to the share of value
they capture on recuperating large monetary sums as arPissltioough the proportion drops

for higher amounts, creditors still perceive it as too I8tJere have also been recent disputes
with banks over whether bailiffsd expenses sh
practice until the economic eis put the banks in difficulties. Finally, there are several hundred

cases under review by the ECHR having to do with ineffective enforcement, many of them
arising in the bailiffs6 alleged | ack of inte

293. Apart from some 40 officialsofmerly attached to the courts (passed to the bailiffs in
2000 and all nearing retirement age), bailiffs must have a law degree, and beyond that have two
usual ways of entering the profession: an exam;year apprenticeship, and final exam or, for

law graduates already accredited in another legal profession, an exam (which used to be only on
the law governing bailiffs but has recently become more complex).

294. There is a further, orgme exception to this rudethe more than300 bank bailiffs who

were incorprated in 2009. These all have law degrees but became bank bailiffs through what is
reported a much easier process, often based only on an interview with the bank that hired them.
Whether these additional bailiffs pose problems with, possibly, poor qualityor their alleged
usurpation of already scarce jobs remains unclear. The bailiffs who entered through the
examination and internship program pointed to their inclusion as an issue, but could cite no other
specific probl ems b eiymnhdvindg tb prepéire in thel same anera@us o f
fashion.

295. Insolvency practitioners, a fourth category of independent professionals, are covered in
more depth by a separate World Bank stadynsolvency Two aspects of their work, however,

affect the bailiffsand therefore deserve mention. First, interviewees who had been involved in
parties to insolvency proceedings had the impression that entry into the profession was very
easy. Although it has a national organization (the Functional Review team did notitheét,

out si de observers seemed to beli eve t hat A
appointment to a specific case (by the presiding judge) was insufficiently transparent, often
involving conflicts of interest (where the debtor in particulaggested the expert).

296. Second, the new bankruptcy law, because it freezes collection of any debts, has been
objected to by both groups inasmuch as its s
creditors (banks and private firms), leaves them vétle lat the end as, during the long

%4 The samenechanisnapplies to notaries.
% The formula is 10 percent of the amount recuperated RONK50,000 and 3 @rcent of any amourteyond that
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|l iquidation process or during a protracted de
while the liquidators continue to collect a fee for their servibes.

297. Balliffs mentioned other issu@sa lack of access toavious kinds of records needed to
identify assets, delays and fees charged for use of many registries and databases, some issues
about territorial competence (as they may be collecting against a debtor with holdings in many
jurisdictions), and finally, thdate 2009 Constitutional Court decision that all enforcement
proceedings have to be first reviewed by a judge (a priori control). We note here only that this is
not a universal practice or standard in the EU, where debates continue over its necessity and
possible negative effects (largalglayd.®’

A Possible New CategodyJudicial Clerks(Grefierii Judiciari)

298. During 2012, a bill was under consideration by Parliament to turn judicial clerks (the
grefierii judiciari working in both the courts and the PM) into another set of independent
professionals. The team remains unclear on the rationale behind this initiative, which appears to

be backed | argely by the c¢cl er ksd uncordingto( whi ch
sources, about one third of them), by the MOJ (which would also oversee and negotiate directly
with this group and take over responsibility for the N&@H potentially by others.

299. The SCM, however, has opposed the law as the clerks workdawigtmn the courts and
prosecutos Offices, argung thatgiving them independent status would make them accountable
to no one, except possibly the M@Jn t h e t e aepboposabippositivednrecagnizing
different types of clerks with differetypes of responsibilities, but in that some of these duties
are quasjudicial, this is still more reason for them to be under the control of the courts, PM, and
the SCM. Moreover, givereportedy inadequate supervision of other independent professionals
by their own national organizations, itisnotclean t he t e laomdvallthis kind ofi o n
supervisiorwould work for the clerks.

Conclusion

300. Romania has the complement of independent legal professionals typically found in civil
law systems. Theirrganization and operating rules are in line with EU practices (although some

of these practices vary considerably). The issues posed by and for these professions are also not
atypicab a limited amount of work for an ever growing numbers of private pracéts, users
reporting high fees and (for notaries) requirements for their services that are sometimes seen as
redundant, and questions voiced by some as to how much work they are really saving state
institution® because they are seen as too expensiveeuse magistrates are perceived to be

too willing to fill in.

301. Some recent legal changes have complicated matters. The Constitutional Court decision

in 2009 on a priori control is the most prominent. The final issue is how well the respective
national assci ati ons and | ocal chambers ar e over s,
consistency of issues raised in interviews suggests that there is some room for improvement.

% A similar issues reportedn the United States(New York Timegslune6, 2012: 10SR) wher e bankruptcy
high and not very transparent fees are coming under attapkcially as they are the first paid even as employees

|l ose jobs and creditors find themselves receiving only
9" The consequences of the decisiosre reviewed in chaptes.
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Overall, however, these independent professions seem to be the least of the probmagxpl
reported dissatisfaction with the sectords pe
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6. FINANCIAL RESOURCES AND BUDGETING

302. Thefinancialmanagement component of the Functional Review is intended to assess the
effectiveness of financial resource management in the judicial sybiex®.1). It focuses on

four issues: institutional arrangements and the budgeting process; trends in budgetary allocations,
i ncome generation, and sector expenditures;
planning and performance. The purposehef analysis is to identify opportunities to strengthen

the budgetary systems and procedures that govern resource allocation, in order to ensure that
budgetary allocations are made in response to managerial needs and are executed effectively and
efficiently.

Box 6.1 Importance of Financial Resources and Budgetingp Strategic Management

Financial resources and budgeting cut across all performance measuremenfthagase however, a
particularly important aspect of strategic managemarurder for strategic management to be successful,
financial resource allocation needs to be tied to sector performance objectives.

It would be a fundamental misunderstanding to think that this means that the primary focus should be to
rewardbetterperforming entities with more resources and punish-fgs$orming ones by giving them
less. It is about setting performance tardetsefficiency, quality and accessand allocating financial
resources in a way that these targets will be achieved. a‘

6.1 Institut ional Arrangements and the Budgeting Process

303. The budgeting process follows the procedures detailed in the Public Finance Law
500/2002 (b0¥.2) and the provisions of the Fiscal Responsibility Law 69/2010, which together
establish the rules for budget forlation; inyear financial planning and release of funds;
payment processing; accounting and reporting; internal financial control; and internal audit.
Under tkese lawsthe Ministry of Public Finance (MOPF) establishes the expenditure ceiling for

each prinary spending authority in the judicial seé&ahe MOJ, PM, HCCJ, and SCM. The
ceilings are derived from the previous year
macroeconomic situation.
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Box 6.2 Annual Timetable for Budget Preparation

By March 3B Macroeconomic indicators for both the next budget year and the subsequent three years
are developed by the relevant bodies.

By May 15 The MOPF submits the objectives of the fiscal and budget policies for the budget year and
subsequent three years, with theexditure ceilings by primary spending authority to government for

approval. The government presents its main macroeconomic and public finance policy lineg to the
parliamentary budget, finance, and banking committees.

By June ® A guidelines letter that dies the macroeconomic circumstances in which the budget will be
drafted, the methodologies for its formulation, and the expenditure ceilings approved by government is
sent by the MOPF to the line ministries. If changes in the macroeconomic circumstanaes |re
adjustment to the expenditure ceilings, they are to be made by government at the proposal of the MOPF.

By June 186 The MOPF notifies the primary spending authorities of the adjusted expenditure ceilings to
allow finalization of budget proposals.

By June 18 Primary spending authorities must file with the MOPF their budget proposals and annexes
to the budget for the next budget year. The proposals must observe the expenditure ceilings and provide
estimates for the subsequent three years, with detalddyround information and documentation.

By August ® The MOPF examines the budget proposals and discusses them with primary spending
authorities. In the event of disagreement, MOPF decides on the final budget proposals.

By September 3 The MOPF, with theoudget proposals of primary spending authorities, prepares the
draft budget law and draft budgets for presenting to government for endorsement.

By October 18 Parliament approves budgets as a whole, by section, chapter, subchapter, title| article,
and parapph (as applicable), and by primary spending authority, for the budget year, anhd the
commitment credit for multiyear programs.

Source: Government of RomanRublic Finance Law 50@002.

304. The two largest spending authorities in the judicial sectorM®d and the PM, use a
Abotupdn budgeting process to develop their b L
based on fAneeds devel uhits.nThel tdrtiarg shending adthoritiess (tribunals for

t he MOJ and pr os e touhe triibusads footliefPM)gpeegare theirtoancbhdgeds

and the budgets of the district courts under their jurisdiction. These proposals, however, often
greatly exceed past spending patterns and are derived without any performance measures. They
are then ent to the secondary spending authorities (courts of appeal for the MOJ and the
prosecutorsodé offices attached to the <courts
budges (which often again exceed realistic limits) and aggregate all the budgetsthie
tribunals under their jurisdiction. This consolidated budget proposal is then sent to the national
offices of the MOJ and the PM.

305. The MOJ and the PM then aggregate the budgets from all the secondary spending
authorities and add in their own budget fadministration and national programs. The total
budgets are then sent to the SCM, a legal requirement, and then the MOJ submits the full budget
request to the MOPF, similar to other line ministries.
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306. At this stage, the MOPF rejects these budget propaasithey grossly exceed the
respective ceilings and forces the sector agencies to reduce their budgets. These cuts are made by
the financial management departments in the MOJ and the PM, which use the following criteria:
historical spending trends; prelimary spending for the current year; and the monthly
expenditure average of each secondary chief of account. Because wage levels are established by
law, cuts are made to goods and services and to capital expenditure.

307. A budget that respects the initial @&slished ceiling is then resubmitted to the MOPF for
approval. I f the MOPF approves the agencybs b
which must approve it befofearliament can votenit. During these last two stages, the head of

each sedr agency can argue before the parliamentary committees for additional resources,
which may be grante¥.

308. Although the budget structure applied in the public sector in Romania is organized by
function, the budget proposals by line ministries are submittgutagrammatic form (for now,

t he MOJOs budget includes =estimates for nNi ne
however, primarily theoretical, and has limited use in practice as each spending authority
manages and monitors budget execution primaalsed on chapters, titles, and line items, rather

than on programs. Thus, even though the budget is submitted with estimates for programs to be
implemented in the coming budget year, there is no incentive to analyze the performance of such
programs.

309. Within 15 days of the annual budget | awbs ap|]
Gazette, the primary spending authorities submit quarterly budget implementation plans to the
MOPF for approval. Once the quarterly targets are approved, the budgetary credits are
distributed among the levels of the pyramidal hierarchy of the spending units: the main spending
entities distribute the approved budgetary credits between their own budget and the budget of the
subordinated secondary authorities; similarly, the secondpsnding agencies split the
budgetary credits between their own budget and the constituent tertiary spending authorities.

310. Cash is released through monthly fcredit o
to the MOPF. The monthly credit openinge aligned to quarterly spending ceilings and are
accompanied by an annex detailing the activities to be financed. Once the requests are approved,
the cash is released to the main spending authorities and the credit openings are recorded in the
treasury payent systeni?

311. Resources cannot be reallocated between line items during the first six months of the
budget year without the explicit approval of the MCPPMinistries can, however, reallocate
resources among subordinated agencies as long as they reram theé same budget line.
Around July 1 and October 1, there is a rectification process in which the budget of each

% The parliamentary committeassually grant additionalresourceswvherethe need forurgent and unexpected
expenses occurred aftelaboration of the draft budget

% Payments are processed through the Treasury information system, generally within cmeddangbased on
payment orders brought by the spendmghorities to the Treasury branch office. This procedure is required by
Public Finance_aw 500/2002 and involvemuch paperwork,due to absencef legal authorization for electronic
signatures.

100This provision was established the FiscaResponsibility Law 69/2010.
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spending agency may be increased or decredsa@gpically, the MOPF reallocates resources
based on iryear budget execution rates, thoughrécent years most agencies have had their
budget reduced owing to the macroeconomic environment.

312. Budget execution is monitored on a monthly basis by the MOJ and the PM through
spending reports compiled by bot btthedoentry®our t s
The financial management departments of these agencies also analyze current spending patterns
against past spending and the current bydgatd prepare quarterly and annual financial
statement$?®

313. The internal control environment followshe Public Internal Financial Control
framework, in compliance with EU requiremeft$But the internal audit function in the judicial
system faces several challenges, such as too few atafidvisedo the teanmby each judicial
agency), reduced trainingudgets, and the short time to implement the audit findings. For
example, the MOJ does not have the necessary staff to audit the budget execution of every court
each year, and instead must rely on audits produced by the courts themselves. The PM faces
similar constraints. There is also a need for all judicial authorities to clearly define their
objectives and annual work plans, which would assist internal auditors to monitor progress and
performance. A first step in this direction would be to develop nadtiystrategic plans that

would be discussed and endorsed jointly by all the primary spending entities in the judicial
system.

314. The Court of Accounts the supreme audit institutidnalso audits each main spending
authority annually®® Its last three annual regds (2008, 2009, and 2010)ave not noted any
significant problems in the judicial sector, but its last report covering 2010 noted in its audit of
the MOJ that there were certain deficiencies on completeness and reliability of financial
information, parttularly on valuation of fixed assets.

101 The 2010 Fiscal Responsibility Law specifies that a maximum of two rectifications can incur during a budgetary
exercise and only in the second half of the year.

102 The ongoing World Bankupported Judicial Reform Project wilhéince the implementation of an integrated IT
resource management system in the judiciary sector. The software will manage human, material, and financial
resources and will be rolled out in the entire judicial system (MOJ, PM, SCM, HCCJ, courts, anditpresec
offices). It is envisaged that the software would improve the reliability and timeliness of financial data, and thus the
management and monitoring of the allocation of resources.

103 The financial reports include a balance sheet, patrimonial resudtsiat, castilow statements, and budget
execution accounts reflecting all transactions made in the current period. The MOPF also makes publicly available
reports on the status of the quarterly budget execution and budget implementation plans by th&pehdioly,

and October, and a preliminary seaminual report before the end of July. The reports on budget execution and
measures proposed for correcting any deviations are subject to the review of the Fiscal Council, an independent
consultative body eablished with the adoption of the 2010 Fiscal Responsibility Law.

1041 aw 672/2002 on PublinternalAudit, republished oibecember 5, 201¥stablished mandatory audits for all

the main spending authoritieBhe internal audit units are monitored by th©RF Central Harmonization Unit for
Internal Audit, which reviews the internal audit work plan and methodologies, delivers regular training activities,
and participates in sectoral audits involving several ministiésctivities, including foreigrfinanced projects, are

audited at least once every three years.

105 The audit of a primary spending agency also includes that of subordinated secondary and tertidfprunits.
example the financial audit othe MOJ in 2010 included the audit afne courts of apeal( Al b a , Pitexkti,
Brakov, Bactu, Ti mi,amd&ucaayadng P7tribuaals (The ,audiBalso hsaessessthie internal
audit function of the entity.
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6.2 Trends in Budgetary Allocations, Income Generation, and Sector

Expenditures

315. Romani adbs overal/l justice sector budget f a
the 2012CEPEJeport on judicial systems in Eape, Romania allocated 0.g8rcent of its GDP

to the courts, public prosecution services and legal aid in 2010, significantly above the EU
average of 0.3percent of GDP (CEPEJ, 2012). This finding suggests that the justice sector is

not undesresourcedfigure 6.1).

Figure 6.1: Courts, Public Prosecution and Legal Aid in Europe, 2010
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316. According todatafrom the MOPF Romani@® gistice sector budgétdefined as the total
expenditures of the fouprincipal agencies (MOJ, PM, SCM, and HCCJ) minus the costs of
prison administration (also part of the MOJ budgedtuctuated at 0.38).47 percent of GDP in

2008 11 (table6.1). In 2008, resources increased substantially during the budget year, but in
2009 11 the executed budget was less than the initial budget. The executed judicial budget as a
share of the total executed state budget declined fromp2r¢ént in 2008 to 1.9%ercent in

2011, partly in response t o,whch mcregsedvieeroverale nt 0 s

budget.
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Table 6.1 Justice Sector Spending in Romania, Share of GDP and State Budget, 2003

Share of GDP (%) Share of state budget (%)
Budget 2008 2009 2010 2011 2012 2008 2009 2010 2011 2012
Initial Budget 033 041 052 040 0.35 213 215 269 203 1.85
Final Budget 045 042 049 039 & 275 214 238 190 &
Executed Budget 044 039 047 038 & 276 216 240 195 &

Source: Ministry of Public Finance.
0 =not available.

317. Sector expenditures recorded a significant decrease after 2008 in real terms, reflecting the
pressures of the financial and economic crisis, and again has affected all public sector budgets,
not only justice. Total justice sector expenditures declinedlinpsd 20percent in real terms

after 2008 (figures.2), a year in which GDP growth reached 9p&3cent. The HCCJ and the

SCM have been the agencies most affected. In 2009, GDP contracted per@dit, grew by
0.95percent in 2010, and contracted agairR011 by 0.3percent. Given the new economic
reality, it is more appropriate to consider 2009, the first year of the crisis, as the baseline. In this
case, expenditures increased for all justice agencies (except the HCCJ) in real terms in 2010,
before alling back across the board in 2011, reflecting the small contraction in GDP.

Figure 6.2 Executed Justice Sector Budge2009 11 (RON)
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Source: Ministry of Public Finance.

318. For the justice sector as a whole, there has been significant variation budbet
execution rate (defined as the deviation between the initial budget and the executed budget). In
2008, the rectification process provided additional resources and the judicial sector spent
134 percent of its initial budget (figur@3). As the econmic crisis took hold in 2009, however,

the sector budget returned to normal levels, and the execution rate varietB@p&ctent,

similar to the overall state budget. Individual judicial agencies also displeyegbarable
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variations. This strong performee indicates that budget authorities can execute their allocated
budgets.

Figure 6.3; Justice Sector Budget Execution Rate by Entity2008 11
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319. The majority of the justice sector bud@earound 65ercend is executed byhe MOJ,

which administers the budgets of the courts. The PM is the second largest entity averaging
around 3Qpercent, and the HCCJ and SCM each abopér8ent. These ratios have been
relatively consistent since 2008. Staff costs constitute about 8@npest total expenditures,
goods and services about 10 percent, and domestically financed capital expenditure only
3 percent (tabl®.2). External grants and cotgenerated income (recovered fines, stamp fees,
etc.) account for onlyiB percent.

320. Justicesector institutions are completely dependent on the MOPF for financing. All
courtgenerated incondeless than percent of the budg@étgoes straight to the state budget in
accord with the Public Finance Law 500/2002. Because the weights of the expentiigyoeies

are kept relatively constant, increases in the justice sector budget are driven almost entirely by
changes in staff costs (either personnel or wage policies).
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Table 6.2 Composition of Justice Sector Spending’)

Expenditure type 2008 2009 2010 2011 2012
State budget 98.54 97.12 97.81 99.10 98.66
Staff costs 84.65 77.85 80.52 78.14 82.10
Goods and services 9.01 11.98 10.12 11.64 10.31
Interest on loans 0.37 0.02 0.00 0.00 0.00
PHARP 0.17 0.15 0.26 0.17 0.47
National projects cdinancedwith external grants 0.00 0.93 1.91 1.18 0.77
Other expenses (scholarships, joint programs to
promote the principles of law, democraewnd the rule 1.19 0.47 0.41 0.41 0.51
of law)
Social allowances 0.05 1.51 0.17 0.01 0.14
World Bank supportedludicial Reform Project 0.00 1.01 1.81 4.46 1.24
Capital investment 3.10 3.21 2.62 3.08 3.12
External grant funds 1.42 2.77 2.14 0.78 0.80
Courtgenerated income 0.04 0.10 0.05 0.12 0.54
Total 100.00 100.00 100.00 100.00 100.00

Source: Ministry ofPublic Finance.
a. Approvedb. A pre-accession instrument financed by the European Union.

321. Despite the constrained macroeconomic environment, capital projects increased after
2008 as the government used a World Bank loan {finemce court investment8® mainly for
modernizing court facilities and making major repairs (figu/®. The EU has also announced

that additional funds will be able to support such modernization ovei 2014

106 Under the first component of thiudicial Reform Projectl9 court premises are to be rehabilitated, built, or
equipped across the country.
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Figure 6.4: Capital Investments in the Justice Sectqr2007 11
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322. The legal aid budget falls among the bottom tier of EU countries and represented only
0.006per cent of Romani ads GDP i percedtCEU Gueragmardh | e s
vastly lower than the top performers in the region (figuB. Encouragingly, however, the

budget grew after 2008, more than doubling in nominal terms by 2011 (Gdire

323. Bucharest is the largest recipient of legal aid, accounting fpeg&&nt of total funding

in 2011, followed by Cluj, Craiova, and TimisaaiGrowth in legal aid has been uneven across
Romania: Cluj has seen the largest increase, with its legal aid budget almost tripling in real
terms, followed by Ploiesti, Galati, Bucharest, Tirgu Mures, and Timisoara, whose legal aid
budget nearly doubleddm 2008 to 2011.
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Figure 6.5: Legal Aid Budget in Europe, Figure 6.6: Romania Legal Aid, 2009 11
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324. The budget for the functioning of the courts has declined since 2008, in nominal and real
terms, again reflecting the effects of the 20WB financial crisis (figuré.7). In real terms, the
courtso budRENL32 Hllied ih 2008rtaR@®NO0.93 billion in 2011, a decline of

almost 3Qpercent. Since 2009, however, the budget has been less volatile and the 2012 approved
budget mirrors the 2011 executed budget. Staff costs make up abput 90c e n t of the
budget, followed by goods and servicesambund  er cent . The distribut
budget has not greatly deviatsidcethe 2008 budget.
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Figure 6.7: Budget of the Courts 2008 12
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325. Bucharest receives the largest share of the court of appeal budget, folp\edidva,
Cluj, and Ploiesti (figur®.8). This allocation roughly corresponds to caseload, but it tends to
give disproportionately higher amounts to less congested doonts of the arguments for
closing smaller courts. The proportional share of the éudgross courts of appeal has not
changed much since 2008.
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Figure 6.8 Expenditure by Court of Appeal, 2011
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6.3 Managing the Courtsdé Budget

326. Under Law 304/ 2004, the courtsodé budget man
HCCJ in 2008 to ensure financial independence of the judiciary. The transfer has not yet
occurred, however, because it would entail the movement of at least four departments within the
MOJ to the HCCJ, which does not have the capacity for the task.

327. Theteambel i eves 't hat the courtsdé budget man a
management of human resources (setting staffing levels, patterns, and distribution, but not
necessarily the recruitment and career management functions handled by the SCM) ortfrom tha

of other resources (mainly ICT and infrastructure investments). It is much harder to ensure
proper strategic management of the sector when decisions on the various resources are divided,
especially in this time of tight fiscal space. The same logicaggpties to the PM which, despite
managing its own budget, depends on other agencies to plan human resources.

328. There is no single best practice for the institutional allocation of the budgeting function,
and countries have adopted different institutionadragements (bog&.3).
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Box 6.3 A Sound Balance between Judicial Independence and Financial Accountability

A distinction can be made in Europe between the Southern European model (France, Italy, Portugal, and
Spain) and the Northern European model (Denmark, Ireland, and Sweden).

In the Southern model, judicial councils fulfill only primary obligations in sadeding independence
whereas in the Northern model they also have an i
the budget, allocating resources, and supervising and controlling expenditure). The models jare also
different in their approaches the PM and the judiciary. The MOJ may manage operations of courts and
prosecutors, but where a separate entity (a high court or judicial council) has control of or a greater rule in
judicial management, the PM either manages its own budget or the M®thtoe

Nearly all countries have moved from the traditional practice of the MOJ managing both budgets. Yet
regardless of where the budgeting function is located, experience shows that effective cooedimatimpn
entities clear accountability mechanisp@nd indicators are essential to manage the judicial budget well.

329. I'f the courtsd budget is to be transferred
issues must be resolved, such as how the government will allocate resourcgastcténsector

ard how the judiciary will be held accountable for the use of public funds. In other countries,

such as the United Kingdom, France, and the Netherlands, improved program budgeting methods
that are more conducive to increase managerial autonomy have beess uséygpe of service
agreement to ensure more efficient service delivery and better value for money. These
agreements have proved extremely effective ir
need for accountability of public funds and the judisa¢ ct or 6s view of jJjudic
infringed (Webber, 2007). A necessary requirement for this process is effective collection and
application of measureabl e outcomes, and Roma
improve the prograrbudgetingprocess by adding performance indicators and a clearly defined
service accountability framework to their annual budgets, which would also shift the budgeting
process more toward a strategic management orientéfion.

6.4 Financial Planning and Performance

330. The lack of predictable funding from the MO® Rt the start of the year and during the

two budget rectification periodsdisrupts strategic management of individual institutions and
the sector as a whole. In 2008 the sector budget receivedyaariincreasef 40 percent of the

initial budget during rectification, while in recent years the overall adjustment has been
downward, with different agencies faring quite differently (figei®. After 2009, the HCCJ

and the SCM (to a lesser degree) had their bsdgetuced. The igear amendmentaere a
combination of the shifting macroeconomic environment, poor forecasts, and the excessive
authority of the MOPF to reallocate resources. Ultimately, greater budget predictably will be
needed to provide managers witie necessary certainty to make budgetary decisions, which
will require efforts by justice sector agencies and the MOPF.

107 Also see Webber (2007) for a fuller discussion of reshdised budgeting in the judiciary in other countries.
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Figure 6.9: In-Year Amendments to the Justice Sector Budgef008 11
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331. There is also scope fanproving the budgeting forecasts for legal aid, which has grown
sharply in recent years (see fig@é.€). Because the MOJ in its initial budget proposal does not
adequately forecast the number of legal aid users it rarely has enough resources, and is
compelled to depend heavily on-year amendments. Thus payments to legal aid lawyers have
been typically made with a significant lag, which reportedly causes wide frustration and
ultimately affects the quality of their services. We therefore suggest thafi@derefine its
forecasting methods to more accurately assess the annual legal aid requirements.

332. Linking measurable performance measures to budget requests could greatly improve
strategic management of the justice sector (Webber, 2007). The budgetdsastilup mainly

on the basis of historical patterns and infrequently reflects enough the changes in workload or
distribution. Secondary and tertiary credit authorities continue to submit budgets based on
Aneedwhi ch under mi nes sotcesazdnteabfinanciahmamagegentmmitst a n
to make cuts, often based on extrapolations from amounts allotted in previous years.

333. One problem is the data management system. It does not allow planners to determine the
composition of expenditure among tribunasad district courts; whether the allocation of
resources matches demand from users; or whether the resources are being used efficiently. Since
no performance targets are set (for example, improvement in the normal indicators like clearance
rates and timéo disposition, or in some of the variables tracked in the standard ECRIS reports) it

is also impossible to determine whether incremental additions are producing any positive
changes. Likewise, neettésed budgeting is not linked to explanations of whyitidal
resources are neede@xcept to fill in gaps in historically set staffing levels.

334. Monitoring indicators such as how efficiently cases are adjudicated (costs per case), how
quickly cases are adjudicated (time to disposition), and how effectivelg easeadjudicated
(number of successful appeals, user survayd,so ohwould greatly assist planning processes,

help to determine whether resources are being effectively targeted at major policy goals and used
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efficiently, and provide much stronger jifistation for additional resources from the MOPF. In
addition, efforts should be made to ensure that the data are accurate, collected on time, and that
managers are willing to use performance information in making decisions.

6.5 Conclusion

335. The current firancial managemergystem is in transitiah very fragmentedin where

budgets are drawn up and administered iarttieir linksto the management of other resources.

Transfer of the judicial budget to the HCCJ would reduce this effect, although it has aleeady
postponed for several years and would still leave the responsibilities for human resources
planning, ICT development, and management of other resources elsewhere. Bwdgster
presented to the MOPF and Parldfamedaendadyr cr e a
remain based on historical patterns and are not linked to results. Monitoring, too, is relatively
weak.

336. Justice sector budgets, like those of the rest of the public administration, have been hit by

the economic downturn, and adaptingg t hi s si tuation i s made mor €
proportion of fixed costs, largely for staff. Nonetheless, compared with European averages, the
courts and prosecution still do relatively well with the amount of resources they receive (as a
share of GDP).Yet legal aid, despite recent increases, remains at the low end of the European
range (creamg more work for magistrates deal with unrepresented or inadequately represented
parties). Finally, financial management does not seem guidednitigear framework or sector
development plan. Although the budget is submitted along these lines, it&-day
management does not operate according to the principles of a medmanperformance
framework. In a time of budgetary constraints, this famrk is recommended.
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1. INFORMATION AND COMMUNICATIONS TECHNOLOGY

337. The ICT section of the Functional Review aimed to assess the ICT environment and
architecture supporting the Romanian justice sector in light of their contribution to critical
business funains (box7.1). Using an Enterprise Architecture Methodold§¥the Functional
Review team examined the sector not only from the technology viewpoint, but also its key
components: strategy, people, information, and business process. These viewpoinigetpllect
influence the maturity of an organizationodos

Box 7.1 ICT as a Base to Boost Performance

ICT has the potential to enhance performaaseneasured gfficiency, quality andaccess.
Efficiency

A Automation and standardization jofstice processesifch asautomation of workflows) can lead to
process efficiencies;

A Standarddocuments can be quickly generated and forwarded to the right stakeholders)

A With electronic filing, near redime feedback is provided, thus reducing delayspiocedural
processesand

A Internal stakeholders can have easy access to the information they need to support their work through
ECRIS

Quality
A ICT allows randomassignment of cases to judgés minimize the possibility of influencing
judgmentsand

Acces to information on previous decisions can contribute to more uniform application of the law
Access

A Through justiceportals, citizens and businessan access procedural ruesdthe latest informatior
on when cases are scheduled.

A With electronic filing, citizens and lawyers can easily submit tlygat documentation rather than
physically going to the courts and filling out formsnualy.

338. The Enterprise Architecture team made several field visits to Romanian courts, consulted
with numerous stakeholderconducted workshops, and performed desk analysis to draw its
findings and conclusiondviore than230 requirement¥® summarized in 21 functional gaps,

were voiced by stakeholders and served as the foundation for this analysis. The functional gaps
and tetinology frameworks supporting the ICT review are elaborated in an accomp#@ying

108 Enterprise architecture is a management practice fgniaty resources to improve business performance and
help government agencies better execute theie missions(U.S. Federal Enterprise Architecture Program
Management Office2007).

109 By far the biggest requirements and gaps were found in the Information area (49 percent), followed by Process
(21 percent), Technology (14 percent), Strategy (11 percent), and People (10 percent).
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technicalreport to provide structure and transparency toward developing the recommendations,
that is, a target state architecture and a migration'pfan.

339. The Romaniarnjudicial institutions have made great strides toward leveraging ICT to
improve the performance of the judicial system. Investments in the past few years have led to
productivity improvements, process efficiencies, and greater transparency in judicianfsinct

The dedicated and motivated ICT staff and management at the MOJ, PM, NAD, SCM, and
HCCJ are commended for adopting good practices in developing and supporting ICT. Despite

|l i mited resources, t hese bodi es 6 ppoQuhistidalya ms  h e
modernize the I CT systems to meet specific bu
the midst of a transition to improve its citizen services and government efficiency, as justice
systems in other countries have moved towatdraating their judicial processes.

340. But simply automating existing processes will not eliminate problems or bring about
notable productivity gains. Changes in regulatory framework, policies, and diretinssess
process desigrstakeholder buyn and aoption human resource capagcigndthe correcskills

mix are essential for further process efficiengdiesd thus such gains. The functional gaps listed
below highlight the key areas requiring improvement.

7.1 Strategy

341. Need fora more coordinated and tegratedICT strategy The lack of a comprehensive,
well-defined, and clearly communicated ICT strategy and robust governance structure has led to
suboptimal IT investments with several fragmented and duplicate solutions supporting the same
business funatins.

342. The ICT Strategy for the Judicial System 201B articulates the business and
technology drivers and lists all the-train and planned ICT investments. Twesty projects

wor t h arnulliom ae ligtéd0as either ongoing or proposed, but githbenlack of an
overall strategy, 1t is wunclear that they are

343. The ICT Strategy therefore needs to be anchored on a comprehensive definition of the
scope, major goals, and business objectives and areas of fabesR@manian judiciary system.

It has to be endorsed and supported at the highest level of management. It needs to include the
following components as well: definition and communication of the strategic priorities, a
comprehensive plan of action acrossI@IT efforts and investments with clearly defined trade

offs; and supporting arrangemenssi¢ch asorganizational, policies and regulations, human and
financial resources) for executing the strategy.

344. In September 2012, thdOJlaunched an initiative to ti@nalize and consolidate the ICT
portfolio across alljudicial institutions Several workshops were conducted with various
stakeholdersThe ICT Strategy for the Judicial System 2013 reflects the consensus achieved
through this initiative; it has beeapproved and endorsed by teenior managemerdf all
Romanianudicial institutions

Wsee accompanying ful Sysepmrti niBomahi anJidcbonal ogy Ar
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345. Need for ICT governance mechanish@l investment management are reactive, tactical,
and do not sufficiently leverage economies of scale. A fair amount of ICT fraginanaad
duplication has been found, including multiple instances of the same application, muttigie e
platforms, and various local solutions executing the same business functions (for example,
human resources and finance systems). ICT spending ankmeation are managed
separately by the institutions, which have no central pool of funds for ICT investthants
remain dispersed across the MOJ for courts, PM for prosecutors, SCM, and AQia) same

time, enterprise applications supporting crititae functions are collaboratively managed by

ICT teams.

346. Given the existing organizational framework and funding mo@ehere each institution

is a standalone budget holder) st rong | CT governance mechani s
judicial sector to mect ICT spending toward agreed, highpriority areas with maximum

impact on improved services, increased accountability, reduced duplication of efforts, and
greater collaboration and transparency. A move toward a -trerkid enterprisavide
governancestructure will enable the sector to realize economies of scale and eliminate siloed,
oneoff solutions.

347. Recognizing this issu@ September 201the MOJ, through the institutions of the justice
system, formalized the role of the ICT Governance Committéeghlevel steering committee

of senior managemeriboth business andCT) across theudicial institutions The committee
endorses the ICT Strategy and ensures its alignment with the overall business strategy; it
prioritizes the ICT investments to emsuhat ICT spending is directed toward agread high

priority areas with maximum impact of improving the functions ofjtigécial sector.

348. This new governance arrangemestiould havean IT shared services moddbr
provisioning of enterprise common gees for example,infrastructure services and centrally
supported application services). The service delivery model needs to address the process and
functional relationships across the different operational units within the judicial system, as well
as tre funding strategyThe ICT Governance Committee attributions need to include decisions

on business process standardization, establishment of shared services supporting common
functions and addressing institutional constructs to optimize the businesso¥agahnology
investments.

7.2 People

349. Need for strengtheninCT capability There areanore than700 ICT staff in the justice
sector, including the National Trade Registry Office (NTRO) and the penitentiary system. The
ICT teams primarily focus omanaging and administering IT. Applications development is
conducted by external firms.

350. Although some progress has been made, ICT has not yet been established as a
professional career. ICT staff, in genersalghallenged with meeting the increasigmands for

their time and support, lack adequate professional trainirgfield that is constantly evolving

and struggle with outdated technologies. They are reliant on external vendors to fix software

i ssues, resul ting i no |hoinggh edre | caoysst sf,o ra niidg ua nc ka cf
wait for rather basic changes and upgradée. limited irhouse capacity and knowledge (not to
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be confused with talent) is further exacerbatecpaycity oftechnical documentation (such as

software architdare, database design, and configuration specifications). The laikfmient

in-house ICT staffwith varying professional skills levglandof adequate resources ras®sts

and vendor reliance, and | ower capacity to im

351. Given the size of investments and their critical contribution to the performance of the
justice system, a strong cadre of ICT professionals is needed to oversee the development and
operations of sector projects, enterprise integration, and alignmenaweitall business strategy.

ICT career streams in critical are;gch as project management and enterprise archit€¢tare
recommended to ensure that the interests of the justice sector are well managed in partnership
with privateactorsand other partrs. Further, funding for ICT staff training is essential to stay
abreast with changes in technology and acquire new skills in the critical areas supporting a
modernday IT enabled organization.

352. Need to improve ICTuser training Due to the lack of stabléunding for ICT
investments/projects, it is difficult for the judicial institutions to define and pursue an integrated
and continuous training strategy and plan. ICT training is embedded as part of project fianding.
is our understanding that there arepnovisions for ICT training in operational budgets.

353. It was reported consistently that training was not provided adequately during
implementation of ECRIS. It is our understanding that the contract with the implementation
partner was closed before traigivas completed. Instead of professional trainers doing the job,
ICT staff ended up training usefgr ECRIS on a continual basis. However, not all ICT staff
from the courts has the necessary skills to provide training to users both from the technical
pergective (how to use the system) and the business perspective (the implications and impact of
the system on the judicial functiorn-site training may be partially effective; materials used in

the training $uch agextbooksandvideos from other training) are not exhaustive.

354. There is not enough capacity to fulfill the training requirements, especially those of
clerks. The NSC now includes ECRIS training in its curriculum. However, refresher courses are
needed to ensure that thew features provided by ECRIS are optimally used. The interviews
revealed that the ECRIS functions were sometimes underused becausegstaffot be aware

of the featuresothers were just resistant to change, we were told. ECRIS training especially

tal ored for judges would be beneficial to ens.
data and to show them how to use ECRIS as a management tool.

355. Continual training on technologies and systems is essential to ensure that the changes in
automation ee adopted and the systems are optimally used. Customized and comprehensive
training to judicial staffare needed to ensure that the available functionpraperlyused.The

Ministry of Justice is pursuing anlearningplatform that will provide custormed courses to the
courts on ECRIS, Microsoft Office, and IT Security.

11 Including project managemententerprise architecture, system integration, application management,
infrastructure and operations management, information security, business process analysis, information
management, technical writingnd ICTprocurement
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7.3 Information

356. Need to improveaccess to complete case file information by judicial stafturate,

timely, and accessible information is the foundation for decision making andsgroce
improvements. Judicial staff claimed to be satisfied with their access to comprehensive
legislation and relevant case law. However, proper access to full case infofmdditan
statistics, documents, audio filesvas a major issue. For example, judged elerks could not

easily access and retrieve case rulings and historical data within and across courts to see how
relevant laws had been interpreted.

357. Caserelated information (data, documents, audio) is maintained in paper files, enterprise
systems suchsaECRIS and its local instances, the Enterprise Archiving System (EAS),
ISARCP*?0r 1l ocally in I CT usersdé computers and
where all the case history is stored and easily accessible. Moreover, automateplicdtian
mechanisms for consolidating case data nationally applies only to limited case fields (for
example, unique Case ID, matter and object of the case file, parties). Only limit¢dwthtas

court decisionsjyre available online nationally and there is siogle point of search/access

across all court data.

358. To quote one interviewe&om the courts fiThe ECRI S system has
improvement, but the inability to search makes it an even more frustrating experience because
the data i s EORKsystenmbanddcross different rapesitories of case information,
there is a need to improve its search function in terms of (search) options and performance.
Although filtering of search results is in plac&urther calibration of the search capability

needed to improve the relevance of the results &efls it should be done in concert with
improvedaccess policies. Even magistrates and clerks should not have access to most
information related to ongoing cases handled by another magistratmitations will also have

to be set on access to documents on closed cases (possibly, and except for appeals, restricted
only to rulings and the data in ECRIS). Privacy concerns arise for protection of the parties. The
ability to search for case information thieme needs to be grounded in ubassed permission

models that provide the facility to create multiple groups of users with varying permissions and
views of case informatioht*

359. In the HCCJ, the audio recording system for court hearings is functional arnmbdras

used in criminal mattersincethe enactmenof Law no. 304/200%n Judicial Organization.
However, br some courts where audio recordings of proceedings are in place, the CDs are kept
in the archives It seems that there is no automated way to get access to these recdiuings.
ISARCP currently under developmentill address thismeed In ISARCP, he audio recordings

will be stored in a file management system based on the case file number and the hearing
sessionISARCPwill also be connected to ECRIS.

360. Centralizing case information access and managerfuzté, documents, and audio)
through Enterprise Information Integration Infrastructure can help judicial staff to efficiently
identify, access, managend link relevant case data and court documents throughout the court

112The Information System for Audio Recording of Court Proceedimgsch is being installed.
113This is a solved problem in ECRIS Prosecutors following the user requirements.
114 This feature has been devpkd in ECRIS Prosecutors following the user requirements.
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process. Also, iis a necessary requirement to allow users to perform a single search on all
relevant information from both internal and external sourbiEmethelesscase information
shaild be centralizedalongsideimproved access rights and appropriate contrmisluding
privacy and separation of functiah®

361. Need to improveslectronic document management capabiliti®s/en that caseelated
documents are dispersed among the paperfdasend electronic repositoriesuch a£CRIS

for case managemeand EAS for archives), court staff and judicial personnel cannot easily
retrieve these documents. For example, if a case is ongoing and someone wishes to obtain an
official document, they need to go to the paper case file given that the electronic versioot may

be the most up to date.

362. While EAS is installed in each court, this digital solution is used only after the case is
closed and it is not integrated with ECRIS. Parallel paper archives are also kept and are
considered the official system of record. Soom@® ur t s, prosecutorso offi
scan core documents like final decisions and save it in the electronic archives. Other courts do
not.

363. The Document Creation and Tracking functions in ECRIS were designed mainly to
provide electronic forms/tempks for core business documents that allow users to fill in data

and print copies for review and signature. The subpoena template in ECRIS, for example, is
often used by clerks (but not all forms). Several clerks use their own templates, cut and paste
datafrom ECRIS into these templates, and store these documents in their local conopuiars,

and paste data from the Word document into ECRIS templates and store the information in
ECRIS making these documents inaccessible online to other stakeholddrsoral templates

(such as Order to Pay) have been requested to standardize the forms, facilitate access to these
for ms, and speed up the process. |t seems th
offices use the electronic forms in ECRIS.

364. TheMOJis developinganintegrated Information System for Electronic Access to Justice
(IISEAJ) to allow litigants to electronically submit documents in cases peantlthg courts, as

well as to fulfill certain procedural act3his system willalso provide the opportunity for
electronically filed case documents to be consulted, based on access rights granted to judges,
court clerks, lawyers, partiesr other interested persons. Electronic documents will be stored via

a centralized data storage module, witbtadata of all cases.

365. Need to enhanceath quality For the ECRIS system to be reliable and effective, case
data entered into the system must be accurate and complete. Good practices are in place to
manage data well. All cases in ECRIS are uniquelytifieth and ECRIS generates and assigns
a case number that is unique across its intended scope of use, based on a defined format (local

1151t is our understanding that an SCM decision exists stipulating that each court is the owner of the data existing in
the local databases, thus limiting interference in the judicial proE#fests in centralizing information to improve
access mughereforebe balanced with the need to ensure the integrity of the judicial process.
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case ID/court ID/Year). Reference and Master Bétmanagement practices exist, maintained
centrally by the MOJ ICT Dirdorate and governed through an ECRIS Working Group.

366. Still, a couple of issues were highlighted that directly affect data entry and quality:

1 Limited use or misclassification of core reference lists in ICT user interfaces (for
example, Main Object, Causes foelay)

1 Ineffective drop-down menus/taxonomies illustrating the need for better user retrieval
and selection optionssiich asgrouping information into categories and subcategories,
including the possibility to make multiple selections).

1 Missingdata fidds (for example, first registration date of trial, suspension date of case,
reason for suspension, and age of case file)

1 Lackof standard data definitions (that is, a data dictionary) for the attributes collected in
ECRIS. For example, the number of cassed is one of the key performance indicators
in a judicial system. These data are not
among judicial employees. Consultants reported that various criteria or their combination
constitute whether a sa is closed, such as a date in the solution field, the presence of
closing documents, or an indication within the closing documents.

367. Moreover, when a case is being transferred from one court to another, the receiving court
is only given electronicallythe agreeébn primary case datsstatistical information and
documents on fileThe primary dataset may be-emteredinto the systemonly if the electronic

file transfer failed Each time the same data isaetered, there is an opportunity for introdri

errors, omissions and inconsistencies into the court data, not to mention loss of productivity and
duplication of efforts.

368. The quality and completeness of the data in ECRIS improved with the adoption of ECRIS
version 4.0 in January 2011. Only that vensimade core case attributes mandatory. There are no
plans, however, to include and enter information on older case files into the system.

369. There is no evidence of formalized activities relating to primary data quality reviews and
remediation.One exceptionis at the HCCJ and PM. The HCCJ ICT team conducted a
comprehensive ECRIS data audit in 2011 across all sections and attéampemediate the
primary data issues identifie@lhe PM has developed scripts/procedures to monitor the accuracy
and completeness data in ECRIS. They are now currently working to integrate this application
into ECRIS Prosecutors.

370. It is vital to have an integrated data quality prograrhis should be an itenfior
discussion at the strategic level by the newly formed ICT Govern@uoremittee. Clear
responsibilities, funding and resources need to be put in place to allow ICT Departments to
conduct data quality audits on a regular basis, including audits of business processes that may
contribute to data quality problems.

116 Reference data maintained inclutiain object and legal matter, institutional code identifiers (first instemos,
court of appeal, Supreme Coyrtpurt geographic location identifiersuch aounty number, city number) for the
court in which the case is being fileahdcauses bdelay.
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371. Need to impree access to case information by the publitie MOJ Portal provides

online descriptive information about all the courts and a searchable database of court cases with
basic data and decisions. ECRIS InfoKidékalso provides core information on a case and
hearing schedules with limited search capabilities. One advantage of ECRIS is the ability to
publish near reaime core case data and hearing details for public access from the MOJ portal,
HCCJ portal, and ECRIS InfoKiosk. These facilities, however, ongbke information search

within each court portal and not across. Further, the information in these kiosks is limited and not
tailored to the various audiences (public or parties involved in the case) where more detailed or
different data may be requiredcawhere an access policy will be needéd.

372. Progresshas been made in this ardaprojectis underway to automate procedures that

will facilitate access to information on cases pending before the courts of Romania, both for
Romanian citizens and for ciéms of other EU Member States. This project will provide EU
citizens with an improved version of the court portal with additional capabilitesh(as
electronic summons serving to persons whose residence is unknown) and improved features
(such as @eneral search engine).

373. Need to strengthedata exchange with justice institutions and partndisere is a need

to automate the exchange or access to information from internal and external sources to support
the work of the judges, prosecutors, and clefke Courto-Court automated data exchange, for
example, has to be improved to reduce manual data entry in upper courts (teatdase data
fields transmitted when a case is transferred
systems need tamated interfaces to Courts Case Data (such as case dgciBimgress has

been made in facilitating data exchange betwwesecutorgoffices and courts.

374. Data from three national databases are accessible online: Persons Records (Population
Evidence)NTRO, and t he Dr i v eThdpsr olsiecceun stave diacssafdd a scee.s
external databases/regis& Information from other databases must be requested through formal
paper inquiries.

7.4 BusinessProcess

375. Dependency on manual and pajiersedprocesses:Parallel manual and automated
processes throughout the sector increase workloads and delay processing. Most courts have
moved from manual registries, although some ¢
manual registries in tandemtivthe ECRIS system. More important, even documents created in
ECRIS through online forms need to be printed and signed to become the official court record.
These dual processes increase -gaeeessing times and employee workloads.

376. Several legal and predural dimensions of the use of electronic documents and
signatures were formalized through the adoption of the legislation on electronic archives (Law
135/2007 ofMay 15,2007 on archiving electronic documents) and electronic signature (Law
455/2001of July 18, 2001 on digital signatureHowever, it isunclear whether legislation has

117 Each court has one to dixfoKiosk terminals

118 Courts without accessolicies have had unfortunate experiences, especially where internet access is introduced,
with robotic downloads of names of parties to prepare blacklists of debtors or employees in labor disputes. Even in
an InfoKiosk, letting anyone search cases byealfrparty would not be a good idea.
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been enacted to enforce the use of electronic documents, signatures, and so forth as official
records and as admissible in a court of law. We were toldhbatewCivil Procedures Code

for example,article 148 (2) andarticle 199 parayraph(1)d supports electronic submissions of
claims.Until the electronic case file will be enforced as the official court record, it willdry

difficult to move towardpaperless process(e-filing).

377. Labor and timeintensive processes for management and statistical reporfitugt

internal management reporting at local courts is basic and not necessarily used for strategic
planning. It is our understanding, however, that the SCM us#ististal reports as a planning

tool for determining the staff positions across courts based on caseload and other indicators.

378. Demands for reports from the center (MOJ, SCM) are reported to be high and time
intensive on the part of clerks in local coultsequires manual work and extra time to address
these demand&r example, data need to be verified/validated given-gadity issues, and data

have to be manually requested from different sources within the organizations and from external
partnersMost users still appear to use Excel for data manipulation and reconciliation.

379. Reporting and analytic data are gathered through a combination of manual reports,
reports from theAttribute Based Access ControABAC) legacy system, Excel spreadsheets,
Strucured Query Language queries, and the statistics module in ECRIS (which will gradually
replace ABAC). The ECRIS Reporting module has 60 predefined reports that ECRIS version 4.2
introduced. It is now used at courts of appeal as well as the HE&ding in2013) with
broader deploymerdcross other courtscheduled over the next two years. The ECRIS Courts
Module has its own predefinestatisticalreports, but it does not seem to be widely uSed.
ensure broad adoption of these reports, their relevamtceam® of use will have to be reviewed.

380. The content and format of both sets of reports were standardized by selected expert users
(at, for example, SCM); clerks and judges were not heavily involved. Statistics clerks or head
clerks generate and provide tkatistical reports, but most of them are not statisticians by
training or profession. It is not clear to users what the business rules are behind the predefined
reports in both the ECRIS Reporting Module and ECRIS Courts Module. It seems that the data
cadlected at local courts are not congruent with the reporting nefettee center (SCM, MO,J))

given thecumbersomenanual procedures required to complete these reports.

381. There is a need for a better training program for judges, clerks, prosecutors, etc. to
promote the understanding of how statistical reporting will enhance their Woeke isalsoa

need to standardize the statistics report across multiple sofocesgmplethe ECRIS module

for National Statisticand theECRIS Courts statistical modjle

382. Inconsistent ECRI8sability and incomplete functionalitg CRIS is designed to support
the core judicial functions across all institutidhSNow in its fourth version,ECRIS is widely
used by clerks for case data entry and a very motivated courtlgamesnakes a difference in
deriving high value when using this system. The move from a {imsed to an electronltased

119 The application covers the entire flow of a case file in the cand coverglectronic case registry, scheduling
and resource assignment, document creation, information exchange, and management teposimgorted by a
network of ICT professionals who manage support, maintenaa@ enhancementand whowork across
organizational boundaries and engage with users (such as judges, clerks, and proseculaik) lwases.
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registry of cases as the primary entry point has been a major improvement highlighted by judges
and clerks.

383. The caseassignment funatn in ECRIS is of great value to most courts. Cases are
assigned to judges or panels randomly through an algorithm relating to the case cotffblexity
andbr maximum number of cases. It seems that several courts maintain the random assignment
but prefer nota use the complexity score. Further, several courts have expressed a desire to have
more control over scheduling hearinggased on discussisrwith users, it seema manual
override is needed on the automatic scheduling (such as hearings per day basedtonated
maximum) to allow clerks to makes changes on the fly if neetleid. feature will need to be
further discussed and validated with users in the courts.

384. The activities associated with the entry of the court decision are captured in ECRIS and
disseminated to the public through the court portals. However, it seems that there is no
formalized mechanism in place to notify the appropriate persons of court decisions.

7.5 Better Institutionaliz ing ChangeManagement

385. Automating business processes reqsaubstantial changemanagement efforts given that
it affects the ways judges, clerks, prosecutors, and other key players conduct tieidakay
operations. It often means moving from doing business the old way.

386. We suggest further taking this forward areleloping a formal process in collaboration
with the business to institutionalize change management practices across all ICT
implementations in the judicial sectdro help prepare for potential change, it is imperative to
reach out early to ICT users iowts and stakeholders and involve them where possible in the
change effort.Constant communication is essential to convey the changes, its ratiandle
expected benefits.

387. Thenew codes are likely to add veorkload and increase complexity as both the old and
new codes will be in effect duriregtransition.

7.6 Technology

388. The technical landscape of the justice sector is complex given its existing organizational
and funding structures. Teablogy standards r@ nonexistent; system services and ICT
operations are limited; enterprise solutions such as case management, archiving, etc. do not fully
support the business functions of the judicial subsystems; and integration across the multitude of
systems is subojpbal at best. Some of this would clearly be aided by a strong ICT ministry, but
without one the sector will need to work to enforce coordinated standards, at the least.

389. Continue implementatioaf enterprise solutions and integration mechanisms supporting
sector functioning ECRIS (case management), EAS (archiving), the upcoming Enterprise
Resource Management Systéthand ISARCP, web portals, and local productivity tools (email,

120 Complexity scores of a dossier bdsm the main juridical object, number or parties, etc.
121 Many software solutions support human resosraed financial management functioared require substantial
manual data consolidation for reporting and analyticis therefore hardo access thé&ull case documents as one
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word processing, spreadsheets, etc.) are the key enterprise solutions adoptisd adoption in

the justice sector. Although these systems have improved operations of judicial functions, major
improvements are still needed. For example, ECRIS and EAS are not linkedetiwre plas

to integrate court audio files in ISARCP witther case file information in ECRIS and EAS. A

full electronic documents and records management policy and solution are missing. As a result, it
is hard to access the full case data, documents, and audio information as one has to search each
system sepately.

390. Multiple email solutions across institutiankistant messaging tools, for instance, are
available in some organizations or courts but not others. Such multiple solutions lead to
increased maintenance and licensing cdstaddition, although thgidicial systemusesseveral
integration methods, including web services and file transtanseed a comprehensive solution

for logging and monitoring integration and transaction events, and exposing these logs in a
consistent manner. This capabilitylwenable ICT staff to manage workloads and to resolve
batch file integration processes.

391. Organizationof specific data warehousesuch as théNational Repository for statistics
and Global Person Search for prosecuted persons irPiie However, the laclof a judicial
systemwide data warehous& store current and historical data from all applicatisgstem
limits the ability to monitor, report, and analyze information across business proddssesis

a need to establish a comprehensive metadatzagement process to identify information and
develop a data dictionary to define the data collected, stamedl used for reporting and
analytics.

392. Need to improvecapabilities for system services and ICT operatioApplication

solutions are deployed ass many locations. Changenagement processes exist, but require a
more comprehensive approach to ensure changes made to the environments do not hurt services.
The application infrastructure landscape does not have separate environments to support
softwae development, test, and production. Disaster recovery environments agistent and

pose risks of loss of data and access to information in a timely manner.

393. Need to strengthesecurity policy definition and reference implementatibhough an
informdion security policy exists, it is not comprehensive and enforced widely across the
judicial institutions. ICT end users are unaware of these policies and their responsibilities in
securing information (for example, passwords to access systems are régpbeedritten down

or shared among colleagues) and there are no procedures in place to enforce information security
practices.

394. Information categorizatiod confidential, highly confidentialand so od is weak It a

key aspect of any courélated security @icy process and should be uniformly enforced. The
authorization processes across the applications should consider standardized methods to access
documents based on a standard information categorization method.

has to search each system separaléig.judicial systemis currently in the process of implementing an enterprise
resource planning solutioth@t is, theResource Management Sysdetim support these functions. It will replathes
currently fragmented systems.
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395. Lack of business rules management and indwrad intersystem workflowStandardized
workflow processes and business rules are not embedded in the applications nor shared across
like processes. For instance, the workflows implemented in the ECRIS system do not share a
common set of business ruleSutomated workflows across applications do not exist. The
complete lifecycle of a case requires multiple applications to implement.

7.7 Conclusion

396. There areireemai n ar eas that require attention.
evaluate its IT strategic direction and how it can better aligio the business drivers and goals,

as well as to the requirements originating from external stakeholders, including taadthe

public. Exploring a stronger governance and operating model for IGicesrshould be a key
priority for the entire judicial system and for each institutiomhe currentpractice of
implementing unique ICT solutions within each business domain (MOJ, NAD, prosecutors, etc.)
creates data and functional anomalies, increas@atenance and operational costs, and adds
complexity. Second, the way projects are created needs to be improved. Several of the 26
projects mentioned above are potentially redundant. To proceed with them may result in
redundant functions and data in,veall as acrossusiness domainghird, the realization of the

target state technology architecture will require the following actions:

1. Evaluating ICT as a professional discipline and add architecture and other related skills to
the team,

2. Improving its iformation delivery mechanisms, both inside and outside the organization,
3. Establishing business process frameworks and align solutions to them,

4. Providing a fully integrated and centralized case, data and document management
solution,

5. Upgrading the technolggnfrastructure and system and ICT management processes.

397. Changes have to be agreed upon, prioritized, and sequenced accordingly as not
everything can be done all at once. The target state architecture and migration plan, as detailed in
the supporting docuentation, should be reviewed, matured and put into practice in the
enterprise. ICT reform can only truly begin if there is a national willingness (groundswell)
accompanied with an order (top down) to change the way technology is viewed within the
JusticeSector.

132



Part 2: System Resources

8. CONCLUSIONS

398. The members of the Functional Review team focused on resources, not only because they
were asked to do so, but because there is a general impression in Romania that scarce resources
explain many performance deficiencies. This viewas$ unusual among judges and prosecutors

(albeit with some dissenters), and is shared by many external observers, including those shaping
the | atest round of reforms. As the above shc
accurate description diie situation, but their deployment and organization might be improved to
enhance efficiency, quality, and access.

399. This interpretation is hardly novel among external observers. It was made in an earlier
report on judicial rationalization (Lord and Wittru2005) and a review by ABA/CEELI

(2007)?2 of family and other civil cases. However, these views are not widely shared, and as one
sector member, who dissented from the majority opinion on the insufficiency of magistrates, told

us: il have floeen hagaeywi nyeeatrlksi § t he time i n the g
l i stens. 0O

400. Romani abs justice sector has a relatively
costs and thus very little room for innovative experiments, making it especially imptotan
program resource use in a coordinated fashion and to aim it at improving overall performance
(delivery of services to citizens) in accord with objectives set by the highest levels of sector
management. These objectives apply both to each type ofreceso(human, financial, ICT,

and not covered here buds importand infrastructure and materials) and to their combined
use. Coordination across resource groups is imperative not only to derive the maximum benefit
from new investments (whether in staff, amhation systems, or buildings) but also because
changes in any type of resource imply changes in others. More staff means more equipment,
places to put them, and training. Changes to ICT imply the need for more training and possibly
for more staff to marge more sophisticated software.

401. Ideally, even current budgeting and planning should be guided by a emgesector
development strategy, one that may over the years reduce some of the budget devoted to fixed
costs or at least distribute it differentigiven, first, that most of the fixed costs are in personnel

and second, that unless the economic situation improves rapidly there will not be more for the
sector, it will be important to be especially careful about placing more staff (that is, magistrates)
who cannot be removed and who, furthermore, automatically require spending on training,
hardware, and infrastructure.

402. Investments in all resources should be carefully evaluated to ensure they contribute,
individually and collectively, to real performancaprovementsand do not, as in the case of
some ICT projects, replicate functions or further complicate an already somewhat disorderly
situation. As judiciaries and the rest of the public sector are discovering in many countries, the
fat years are seemilygat an end one hopesemporarilyy and thus over the immediate future

the challenge will be how to use existing resources to produce more valuable services.

122 American Bar Association/Central and Eastern European Law Initiative
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9. A PLAN FOR IDENTIFYING AND MITIGATING  RISKS

9.1 Introduction

403. The Romanian authoritiegquestedhe Functional Review to include a strategy or plan
for identifying and mitigating risks to justice sector performance. It was developed in two parts:

1 A schematic approach to identifying, measuring, arglaining performance problems
(section9.2).
1 An accompanying methodology for identifying and mitigating rigextion9.3).

404. Performance problems usually have causes not risks, but performgroeement
programs (or even performano®&intenance prograshoften face (usually exogenous) risks that
undermine their goals. Thus to improve (or maintain) performance one must first identify the
issues to be addressed and their underlying causes; develop measures to address them; and then
guard against the riskBat may prevent a plan being carried out successfully.

405. The notion that courts and other justice sector institutions should take responsibility for
improving their own performance is a relatively novel one and has advanced farthest in more
developed naties in common and civil law worlds. Traditionally, judiciaries have tended to
operate as collections of individuals and at most took joint responsibility for the Quiagy

frequently the timelinegsof t heir member sdé deci stoanmpreve The
these characteristics relied on training, disciplinary systems, and if possible, addition of more
human, financi al , and materi al resources. Ju
performance tended to be passive. Thus they magdhdave identified these as risks, or forces

beyond their control and often occurring unpredictably.

406. In the past couple of decades, this outlook has begun to change. Those in justice sector
institutions have started to realize that they lsamore activein evaluating the quality of their
services modifying those serviceand taking some steps to mitigate adverse impacts from the
broader range of elements affecting them. (They frequently reviewed, for example, internal
organization and processes, progedlltand substantive law, the size and content of their
workloads, coordination within the sector and with eseator institutions, and the rules shaping

and filtering access to their services.) This greater role has meant challenging some of the rules
sd by other branches of government, learning to communicate with users of the justice system to
understand their needs, and adopting a-agéital look at some cherished traditions and
practices that tended t o r wisetoimpede ther ownalzitg ns 6 a
to respond to changing circumstances.

407. A structure is needed to manage these changes. It may lie in a judicial council (the
Netherlands), a supreme court (Sweden), or inleudl or subnational courts (Germany), but
where\er, it requires a range of outlooks and skills. Ministries of justice can also graduate to this
role, although governments seem to be showing a tendency (most developed in the common law
world) to transfer both administrative and managerial powers andn&bpities away from the
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executive tojustice sector institution$?® The underlying aird whether conceived as adding
accountability to institutional independence or simply redefining that indeperidéndbat
independence should encompass responsibilityhi® quality of output, and that if current rules,
practices, and traditions undermine that performance, the institution must change what it can on
its own, and lobby other agencies and branches of government to bring in the changes requiring
their acquiscence.

408. This emphasis on improving performance has also entailed an increasing emphasis on
service to the user. The International Framework for Court Excelléhtm example, lists six

core valued fairness, competence, impartiality, accessibility, intggrand timeliness and

seven areas in which performance toward these goals can be tracked: court management and
leadership; court policies; human, materehd financial resources; court proceedings; client
needs and satisfaction; affordable and accessitlirt services; and public trust and confidence.

409. The Framework does not provide a measurement or scoring system, but suggests a means
for a court to determine how well it is doing in each area. It also stresses the need for a variety of
key performancenidicators apart from the above, ranging from the usual (hnumbers of incoming
and pending cases) to less commonly practiced ones like appeal rates, number and type of
judicial decisions, and waiting or queuing time (the period when nothing happens to. a case)

410. These indicators provideome sense dhe information on which improvements in the
seven areas can be based. If long queuing times lead to unnecessary delay, the courts (or
prosecutors) can often find ways to shorten them on their own. If appealseatesunusually

high, court management can investigate and either act on its own to reduce them, or work with
other agencies and branches of government to change laws, rules, and practices. If client
satisfaction is low (as shown by surveys and similarswess) courts, prosecutors, or defenders

can investigate why and develop means for improving their image.

411. As t he Framewor k not es: AExcel |l ent court s
policies for achieving performance objectives for efficiency andityudiey have set at an

earlier stage é [they] systematically evaluat
l evel of satisfaction. o The Framework in shor
rather a reminder to courts that performahce s many di mensi ons and t ha

attends to all of them.

412. Significantly, the principal contributors to the Framework are common law countries, but
CEPEJ has also been involved, and is working on its own programs for measuring and improving
court excellence, accompanied by the biennial statistics it compiles for 45 European countries.
Its own more detailed checklist incorporatasre than300 queries referring to recommended
activities to aclGERRI008adhisagbdsiintoyextrenre dgtail, artd maose 0

123 This occurred in the United States in 1939 owing to political conflicts with the execalislegave rise to the
Administrative Ofice of the FederaCourts, which is directly responsible to the Supreme Céurstralia and New
Zealand arenaking asimilar transferwithout the political conflict.

124 Available atwww.courtexcellence.com

136


http://www.courtexcellence.com/

Part 3: Risks

courts will not have all of them, but the list is a reminder of what can beéonmreover,

many European countries, especially in Northern Europe, are advancing their own programs.
Many of these programs may require sondglitonal resources to implement, but they are
always presented in terms of the benefits for citizens, not system members.

413. What applies to courts can also apply to other sector institutions (prosecution, defense,
youth servicesandcorrectional and rehdiiation programs). The bottom line is that monitoring

and i mproving all these institutionsdo perform
and the most advanced institutions no longer wait for the executive or legislature to fix things,
butdo their own analysis, develop their own initiatives aglmuch apossible, carry them out.

When they cannot do this alone, they work with other government agencies, their own
constituencies, and the public at large to obtain the necessary cooperation.

9.2 A Performance Measurement Tool for Romania

414. For present purposes we have restricted our attention téotimeperformance areas
covered in the Functional Revié&fand to a scheme for identifying potential shortcomings and
their likely causes (tabl@.1). Presumably the causes could also be understood as risks, but we
attach a second table looking specifically at what are normally consideredl eis&genous or
otherwise unanticipated factors likely to interfere with reform effegstéble9.2 below).

415. Thefour performance areas have been subdivided to facilitate this discussion: efficiency
has been subdivided into productivity and timeliness, and each of these two areas has been in
turn divided into a simple and complex definition. This is because WevbdrRomania is now

ready to enter into a more sophisticated approach to thi§ aajust counting cases and
dispositions, but value added, too. Likewise, corruption has been subdivided intosygtem

issues and the ability of the system to combatuption outside the sector.

416. Not all measures in the second column of t&ileare strictly quantitative, and in fact for

the first performance ardastrategic management and pland@nge have included a series of
guestions arranged from most basic to numshplex. A good system would have a positive
answer to most or all qgueri es; a more rudi mer
Except for efficiency, the other areas also have less direct and more qualitative measures as no
one has yet comepwvith a single definition or means of tracking it. In the third column, we have

built on evidence collected from several decades of experience in systems in industrial and
developing countries around the world. The list is hardly exhaustive but featstessfoften

found to undercut performance.

125For example,ammg t he queries are the following: fADoes the cc¢
AAre court judgments available on court internet sites
and AAre mediator oleasicley tad neslsislplue ets® or e s

126 Strategic managemerfficiency (productivity and timelinessyuality corruptionanduniform interpretation of

the law), and access.
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Table 9.1 Performance Measurement and Potential Causes of Low Performance in the

Justice Sector

Performance Area

Measurement Techniques and Sources
Data

Potential Causes of Low Performance

1 Strategic management

No direct statistical measure, but series

1. Limited planning capability

and planning gualitative queries listed progressively | 2. Confusion of wish list (everything w
(from most basic to most advanced) would like to do and achieve) with
1. Does a development plan exist? plan (how we will do if)
2. Do all institutions have one? 3. Inability to conceptualize
3. Do they have a shertmedium, and performance and failure to compare
long-term horzon? with international statistics
4. Are the plans coordinated? 4. Lack of adequate data to measure
5. Is each plan sequendeardered steps|  Performance _
over time? 5. Fragmented control of rel_evant_ inpu
6. Do plans match inputs with results? (ICT, human resources, financing,
7. Do plans have scenarios for different|  €t¢.) within and among institutions
input levels? 6. No clear responsibility for yvho draw
8. Are plans tracked? up plan and how others will be
9. Are they modified when results do no| ~ involved
occur as planned?
2a Efficiencyd Statistical measures for basic productivit| 1. Judges and other system actors nof
Productivity (ratio of (from court records, case management monitored for productivity
inputs to results, usually| system [CMS]) 2. If monitored, productivity goals not
average caseload per |1 clearance rates set systematically to avoid
judge or prosecutor, or |5 caseload pgudge/prosecutor mampulatlpn of results (for gxample
costs per case, and S0 0 3 Cases disposed per judge/prosecutor focus on sm_"nple cases to raise scor
Divided here by basic 3. No use of differential case
productivity (simple Statistical measures for complex management efforts spent on
ratio) and complex productivity (from CMS) different types of cases do not vary
o Co according to complexity
productivity (results are | 1. Clearance rates, average judicial 4. Overly complex procedures and leg
given different weights workload, and number of dispositions| prohibitions on skipping unnecessa
depending on intrinsic by major type of case steps
valued that is, disposal g 2. Per judge average number of 5. Dilatory practices by lawyers and
a case for lack of nmi¢ is dispositions by type of disposition an¢ judgeso i nrahessioi t
of less value than an type of case curb them
adjudicated or mediated| 3. Forprosecutors, share of complaints 6. Poor distribution of caseload and st
solution; simpleroutine leading to an indictment; can be 7' Insufficient or ineffectual delegation
case has lower weight disaggregated by type of alleged crin] of functions to court staff or
thana complex one) 4. For prosecutors, share of complaints insufficient numbers of staff
and indictments leading to a convictig 8. Inadequate mechanism for filtering

Supplementary measures

1. Case file analysis to identify where
bottlenecks, delays, and downtime
occur

Direct observation of time spent and
whom on various types of cases

admissions (increases simple
productivity but decreases coregl
definition)

138



Part 3: Risks

Performance Area

Measurement Techniques and Sources

Data

Potential Causes of Low Performance

2b Efficiencyd
Timeliness again
divided into basic and
complex variations

Basic timeliness statistical measures
1.

2.

3.

Average time to disposition aingle
instance

Average time to final disposition
(including all appeals)

Aging lists (age of still active cases)

Complex timelinegsstatistical measures
1.

2.

. Aging lists (for court cases andrfo

Use of CMS to disaggregate dispositi
times by type of cases

Disposition times disaggregated by ty
(judgment on merits, dismissed,
withdrawn, expiration of statute of
limitations)

Times to final disposition disaggregat
by type of case, type of disposition, a
times within each instance

For prosecutors, times for dismissal f
lack of merit and full adjudication, ang
for investigation

investigation) disaggregated by type
case (to ensure more complex ones &
not left behind)

Supplementary measures
1.

Case file analysis to determine which
cases get through most rapidly and
which ones take more time (or remair
unresolved) and why

Review of stock (undisposed cases 0
those still under investigation)
Review of appeals records to identify
cases with multiple appeals and lengt
of resulting delays

1. No monitoring of times to dispositio

2. If times are monitored, system favo
focus on simple cases (or noases)
to get better scores

3. Monitoring only for decisions at
single instance; does not register
additional times for appeals process

4. Inadequate filtering system for
appeals

5. Management of cases simply by firs
in first out rather than use of trackin
system (cases divided by level of
effort required) or differential case
management

3a Quialityd Corruption
(i) within system

No direct statistical measures but variou
quantitative and qualitative means to
estimate presence

1.
2.

3.

Number of complaints registered
Public opinion polls on sense of
corruption

Public surveys on experience with
corruption

1. Inadequate preventive measures

2. Inadequate monitoring and
supervision

3. Inadequateomplaints systeth
difficult to use or ineffectual

4. External pressures and expectation

5. Extremely low salaries or failure to
pay them

6. Staff perceptions that internal rewar
are distributed unfairly

7. Staff perceptions that few crimes wi
be detected and/dhat sanctions will
be light
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Performance Area

Measurement Techniques and Sources

Data

Potential Causes of Low Performance

3aQualityd Corruption
(i)systembs ¢
investigate and adjudical
external corruption

No direct statistical measures but variou
quantitative and qualitative means to
estimate efficacy

1.
2.
3.

4.
5.

6.

Number of corruption casesported
Share of cases leading to indictment
Share of indictments leading to
convictions

Length of time to process cases
Share of cases dismissed because of
expiration of statute of limitations
Apparent disparity in sentencing

1. Inadequate human, technicahd

2. Inadequate investigative techniques
3. Legal framework imposes obstadleg

4. Political intervention or threats from

5. Within-system corruption

financial resources

short time frames, limits on
investigators, liberal use of appeals

policy

other parties

3b Qualityd Uniform
interpretation

No direct statistical measures but series
qualitative and quantitative indicators of
presence and dimensions of any problen

1.

2.

Public surveys indicate concerns abo
problem

I nterviews wi
reveal a list otommon issues
Comparisons of decisions reaching
courts of appeal demonstrate differen
decisions at lower instances and amg
courts of appeal

Similar questions continue reaching
High Court

th 0

1. Unstable, rapidly changing legal
2. Rapid rotation of judgs, or overly
3. Training does not emphasize

4. Excessive emphasis on judicial

5. Lack of mechanisms for judges to

6. Inadequate communication with cou

framework
long stays in same position
importance of predictable decisions

independence and individualization
cases

discuss problem and reach some
tentative slutions

users on presence of problems
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Performance Area Measurement Techniques and Sources ( Potential Causes of Low Performance
Data
4 Access Statistical measures (based on a fairly | 1. Legal assistance program is too
detailed CMS) or other mechanisms limited in its coverage

2. Knowledge of wokings of sector
institutions and of how to access the
is limited, especially for vulnerable

1. Certain groups (defined by gender,
ethnicity, or social class) are
significantly underrepresented
complainants in cases groups

2. When these groups access courts or| 3 Legal processes are overly comple
prosecution, their cases are less likel] ~ SUch thapro serepresentation is
to prosper (receive any resolution, unusually difficult

whether positive or negative; receive | 4- ACCess is not a priority for
judgment in their favor) government or sector institutions

3. When these groups appear as 5. Legal assistanc_e is of poor qu_ality,
defendants in civil or @minal cases, even when available and service

they are more likely to lose providers are inadequately monitore

6. There is no means, or only an
ineffectual one, for those dissatisfie
with quality of service to register
complaints

Alternative qualitative and quantitative
measures

1. In public opinion surveys, approval
ratings of sector institutions from theg
groups are more negative than from
others

2. In public opinion surveys, knowledge
of thesystem, how to access it, and fq
what reasons appears limited, especi
among more vulnerable groups

3. In surveys of such groups, satisfactio
with experience with the system is loy

417. Although we have limited thperformance issues to those addressed in the review (thus
not extending them to the additional values tapped in the International Framework), this
performance table is generic in its coverage of potential cqimesxample, extremely low
salaries or theinonpayment do not appear relevant in Romania, as seeevious chaptejs

418. This approachalso suggests the utility of a comparative review both in assessing
performance and evaluating potential causes of shortfalls. Performance can of course lik assesse
only against local standards, but there is an increasing tendency to look to international datasets
to get a better idea of what is reasonable. The data collected by CEPEJ in its biennial reports are
one example. Obviously, as argued by Romanian realbea, circumstances must also be
considered, but where measures for one nation deviate widely from the majority, this may also
be a sign that those circumstances themselves constitute a negative influence on performance and

thus should be addressed. Far& mp | e , judgesd6 inability in mar
reasons, to exercise disciplinary actions against abusive dilatory practices by parties to a dispute
may be a major cause of delay. This 1ibeema fispe

regarded as a simple givdmothing the courts could do anything about. However, modern
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judiciaries increasingly see this as a problem to resolve, either through new policies or if needed
by legal change for which they will lobby.

419. Similarly in Romania the sudden addition of enforcement review cases to the first
instance workload could be regarded as a special circumstance, but again it is also a factor that
the judiciary could address, either contesting the measure on the basis of its questionable val
added (as contrasted with the substantial costs to efficiency) or finding other ways to deal with it
(as suggested in the main text). P adsasnmoree j udi
active management body would approach it as a problemrasbked.

420. Special circumstances must also be taken into consideration in interpreting the types of
measurements proposed here. As in the two examples of courts that dramatically reduced their
caseload (Costa Rica and Sweden) by eliminating nuisance ¢hsesubsequently lower
average caseload per judge would have to be interpreted in this light. At least for those two
countries, cutting the average workload in half but focusing it on more important issues was
defined as improved performaricas it undouledly wa$ despite the seeming quantitative
decline.

421. Because everything is not about efficiency, as the International Framework suggests in its

six core values, some special circumstances may result from other values that a society chooses

to prioritize. Inmany countries for example, population distribution patterns argue for putting
courts and prosecusir of fi ces or assigning a public de;
underused. The value here is access, and depending on local attitudes may oveeride sh
efficiency. The only caution is that the trao should be recognized rather than assumed.

422. That said, tabl®.1 is offered as a means to identify and understand performance issues
and to begin to develop strategies for addressing them as parfofra program. There are no
standard scores or correct answers. The exercise is intended to help countries evaluate where
they are and where they might want to do better through tracking their own trends over time and
comparing them with statistics fromhetr nations. When a trend or comparison suggests issues,
the thirdcolumn may help in understanding what is happening and how such issues might be
addressed.

423. Table9.l is thus intended to help justice sector institutions (particularly courts and
prosecutin) evaluate their performance, determine where they may have shortfalls, and identify
potential causes. On the basis of this analysis they can develop their own performance

i mprovement programs (or reforms). Asourts he | n
[and other sector institutions] use a set of-geyformance indicators to measure the quality,
efficiency and effectiveness of their serviégesand aim at shifting their data focus from simple

inputs and outputs to court customer satisfactioa,lgu ty of service, and qu.

424. In short, the process is permanent and consumer fatussda oneime change to bring

the system to perfection, and it is notable that the courts (and other sector organizations) that are
most concerned with thiundertaking are those generally regarded as most developed. We
believe Romania is ready to take this leap, but we also admit that it is not an easy one.
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9.3 Risk Assessment and Mitigation in Conducting Performance Improvement

Programs
425. One reason for thdifficulty in taking this leap is the multitude of unanticipated and often
unpredictable obstacles that may get in the w

outside the sector and can be mitigated but not contraied includepolitical or community
conflicts, economic crises, or even the passage of laws promoted by other actors. Some obstacles
originate within the sector and are simply inadequately considgreetictable resistance to

new policies or the inability of personnel to respfast enough.

426. In typical development programs, designers are in fact asked to draw up a list of such
Ari sks, 0 and t hi sTable8z2 listshsame riske corhnsorlyefoundamimpede
efforts in improving performanaghough it should not be takeéaimply that all theerisks exist

in Romaniatoday)andprovides a usefulanalytical frameworkAs with table9.1, table9.2 is not
exhaustive.

Table 9.2 Risk Identification and Mitigation Measures

Risk Identification and Likely Causes Mitigation Measures

Lack of political Identification 1. Sector institutions developumified
commitment to 1. Delays in approving new laws and improvement prograntigtrategic
improving justice programs development pla®) and match request
sector 2. Extensive executive and legislation for funding and new lawith

performance modifications to laws commitments to achieve specific

3. Failure to provide financing for, or to results in terms dimproved services
implement, legislatedhanges 2. Institutions take the plan to the public

to develop a broader constituency for

Likely causes chan_ge .
y o . 3. Public forums are held to discuss

1. Lower priority among political and performance issues and suggestiares
institutional leaders . invited for improvement

2. Opposition to change from vested interes| 4 geactor tracks implementation and

3. Doubts about returns on effort and results publicly, noting where political
monetary investment support falls short

4. Lack of citizen support or demand for 5. Sector develops alternative scenarios
change allow for finangal shortfalls
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Risk

Identification and Likely Causes

Mitigation Measures

Ineffective or
counterproductive
reforms

Identification

Reforms do not produce predicted
improvements or generate further problems

Likely causes
1.

2. Resistancetochangedi sgui sed
3.
4. Inadequate analysis of problems and thei

Fragmented governance structure withou
unified strategic vision

Limited planning capability

causes

1. Start reforms with a problem to be
resolved, not with a solution for a
problem that is not understood enoug

2. Do thorough analysis of targeted
problems beforelesigning reform

3. Be sure reforms are results oriented &
evidence based ( &
produced the desired result in severa
comparable countries)

4. Consider full financial implications of
proposals as well as needs for trainin
additional and pssibly different staff,
infrastructure, etc.

5. Consider alternative designs if it seen
that financing will be unavailable or
that staff cannot be moved m@trained
to comply with new demands

6. Consider (if needed, with outside
technical assistance) possiblegative
repercussions and means to fend the
off, and weigh the tradeffs

7. Pilot reforms and monitor results as
well as possible counterproductive
impacts

8. Implement gradually, if possible by
district or by a few case types, etc.

Mismatch
between donofor
EU) priorities and
those of country

Identification

Comparison of external projects/conditionalit
with country aims and citizen concerns

Likely causes
1.

2.

3.

Donorsé6 | imited u
and challenges

Donors do not know or understand nation
priorities
Lack of clarity of country government and
sector institutions on their own needs ang

plans

n (

1. Developsector wideperformance
improvement program to guide donor
support

2. Meet with donors to discuss
difference® may be easier for the
country if this isdone at one time (to
let the donors air their differences wit
each other)

3. Do pollsandsurveys to tap into citizen
demand8 this can strengthetie
sector6s cdaplasto bu
meet thee demands

4. Do not accept donor projects just
because they are funddnove donors
to fund what is important tthe country
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Risk Identification and Likely Causes Mitigation Measures

Sudden changes | Identification Only the effects can be mitigated as the
in e_>$ternal These are equivalent to exogenous shocks d changes may be difficult to predigthich
polltlcal,' the economy, which also affect the justice aggravates the challenges they present)
economic, _ | sector. They also include ethnic and politicall 2T € usually beyond
physical, or social Still:

environment
produce
unanticipated
pressures on the
justice system

tensions, natural disasters, sudden shifts in
national legislation, or legal interpretations of
international courtsThe changes are easily
visible: their impact can be measured by
tracking sudden changes in caseload and
composition, nationally and within certain
districts, and by other evespecific means
(such agnore complaints about performance
or increased critism of case outcomes or of
certain magistrates by government)

Likely causes

As varied as the type of change but for their
impact on the system, a failure to consider th
possible occurrence camake it hard to
respondapidly. Impacts can be positive e
they reduce caseload or cause certain types
cases to disappear, but the new normal can
be challenging when it radically reduces the
caseload for certain types of courts

1. For the most likely changes (economi
crises and readjustments; escalating
political conflict; shifts in crime rates
and types) some preparatiorpisssible
in the form of contingency planning
and detection of new trends before th
escalate radically. This should be par
of the strategic planning process. It
should never be assumed that curren
patterns and trends will continue in th
future

2. As propaals for new legislation are
forwarded, with direct or only indirect
impacts on the sector, planners shoul
already be anticipating these effects
and if possible lobbying for
modifications that will lessen the
negative impact on sector operations

3. Laws on gctor operations should be
drafted to allow some flexibility, thus
easing responses. It is highly desirab
that sector management be able to cl
or open courts and shift their personn

Absence of
consistent sector
management to
achieve agreedn
and neasurable
goals

Identification

Lack of goals, or failure to measure
achievement; annual budget requests do not
reference master plans or link inputs to resul
additional funding used for purposes not
closely linked to plan for performance
enhancement

Likely causes

1. Inability to define goals in terms that can
monitored/measured

2. Lack of information to track results

3. Lack of ownership of performance
guestions and related reform efforts

4. Selfreferential system busy with itself
rather than &ision externally oriented to
service delivery

5. Management systems not geared to
performance monitoring or too fragmente
to do this well

1. Add staff (who can carry out strategic
management functions) to manageme
units

2. Strategic plans should include
measurable redts, which should be
tracked

3. If needed, information systems shoulg
be improved to allow tracking of
performance and results of reforms

4. Use technical assistance to improve
management systems and tracking
capabilitie® donor judiciaries (if not
donors themdees) should have
expertise
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Risk Identification and Likely Causes Mitigation Measures

Additional Identification 1. Sector institutions reach agreement o
financial Gap between requests and allocations: a single list .of priorities a_nd. plan,
resources not additional funds authorized or used for lower rather than individual variations
gvallable to priority items 2. Improve case for addlng resources by
implement carefully linking to specific results
reforms or 3. Develop contingency plansif doing

strategic plan

Likely causes

1. Overall publicsector belt tightening

2. Disagreements among sector institutions
to priority areas and thus no single plan

3.Sectords inadequat ¢
more

4, Sect or 6 s p adsmore fueds f (
have not produced better performance

5. Sect or 6 s <danotnpatch tlhosei
indicated in its plan

more with the same budget

4. Prioritize changes and areas of need

5. Communicate past successes in
performance improvement

6. Reach agreement with government
(and public) on results framework

Reform fatigue

Identification

Cynical response to new measumstinual
criticism from outside and inside sector; sect
actors begin to ignore new instructions

Likely causes

1. Too frequent changes in goals and policié

2. Poor change managemaénpolicies
introduced without adequate involvement
all institutional leve

3. Poor communication of goals and
achievements to public and other
government actors

4. Performance does not improve despite
multiple reforms

1. Tie all policy and legal changes to
specific, measurable service
improvements

2. Give change time to settle; do not try
too much at once

3. Pilot programs wherever possible to
avoid a need for drastic corrections

4. Get feedback on results constantly arn
in many different forms (own statistics
public response, observation, etc.)

5. Involve all sector members and pubilig
in discussiao of proposed changes

Sector members
(magistrates, staff
and other
personnel) resist
new policies and
programs or
refuse to comply

Identification

Strikes, public manifestations of other sorts,
(based on observation) visible tendency to sf
to former methods or
newapproaches

Likely causes

1. Poor change management

2. Insufficient consultation on new programg
and reasons foheir adoption

3. Fear of implications for their own careers

4. Certain counterproductive attitudes,
especially on judicial independence,
accountability, public service orientation,
andperceived entitlements

5. Insufficient training or material support to

facilitate change

1. Ensure adequate discussion of
proposed changes with all sector
members and the public

2. Pilot new programs to ensure they wi
work

3. Once piloted, provide adequate traini
and resources during expansion to
allow adoption

4. Ensure that monitoring arglipervision
harmonize with new practices and
procedures
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Risk Identification and Likely Causes Mitigation Measures
Incentive systems| Identification 1. Review entirdncentive system to
(evaluations, Public perceptions of sectperformance do ensure it is measuring and rewarding
bonuses, not improve despite positive signs from the right things S
inspection sectoros own indicat| 2 Payspecialattention to disciplinary
systems, policies matters (Judicial Inspectorate or
on transfers, Likely causes equivalent) to ensure their focus is ng
salaries) do not | 1. Failure to consider incentive system as p counterproductive
encourage of reform design 3. Make incentive system more
behaviors needed| 2. Outdated polices on evaluations and transparent and discuss with staff
to improve performance tracking that encourage staf members; involve them in discussion
performance to do unnecessary or@v of what to measure
counterproductive things 4. Check impact of incentive system on
3. Staff resistance to measurement and real behaviod any measurement
evaluation system can soon be manipulated or
4. Corruption, nepotism, and favoritism in figamedo and when
rewards and recognition have to be adjusted
5 Publicds | ack of ui15 Communicate changes to thebfia so
and its persistence in expecting traditiong it does not follow traditional patterns
behaviors 6. Carry out public surveys to check
results

427. Somewhat surprisingly, few dhe items that commonly impede reform implementation

are usually considered by countries undertaking reféraithough they are well known, if not
always well dealt with, by donors supporting their programs. The entirely exogenousdfactors
lack of political commitment; sudden political, economic, or sociakestiand failure to provide
sufficient financing (for reasons other than insufficient political suppate largely
unpredictable but anyone undertaking a reform should be attuned to their possible appearance,
and may be able to see the signs long bdf@event occurs.

428. Many of the other factods reform fatigue, poor management, and problems with internal
resistance and an incompatible incentive sy8tdie more in thejustices ect or 6 s court
constitute frequent oversights in reform planning, amdicdeed be mitigated before they create

serious obstacles. For example, resistance to change is universal but is not always a consequence
of vested interestsand it is important to make the distinction. People may fear change only
because they believeeth cannot cope and, in that instance, the solution is to provide them with
coping skill® training, equipment, a chance to ask questions and suggest modifications. Those
who oppose change because they know they will lose something are another issus, dnut it
error for reformers to confuse the two groups
fearful.o

429. Incentive systems are a related but slightly different issue and one still often overlooked
in reform programs. Where the reform promotes type of behavior but the existing system of
rewards and benefits promotes another, the reform is likely to suffer. In the justice sector,
awareness of the impact of such systems is rarely very sophisticated. As the saying goes in
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human resoucacenst edwhstwhat counts, o and i f on

behavior will be likely.

430. In Romaniaaspects othe justicesectod Bicentive systenought to be revieweths seen

in earlier chapters)Certain shortcomings (such as cases remainingivestigation without
resolution for years, if not forever) seem to go undetected, and other actions of lessasahee
rewarded. No reform can operate without a consistent incentive system, and thus more attention
is merited here. Again, this was mg\a concern of traditional justice systems, but it is part of a
more managerial approach to making performance improvements.

9.4 Conclusion

431. Reform planning is a complicated business and involves not only identifying goals and
developing ways to achievedim, but also fending off the largely unpredictable obstécles
risksd that may get in the way. Modern justice sector institutions are beginning tltieseetasks

as part of their job not just maintaining performance at current levels, but also identifyeagar

for improvement and avoiding the pitfalls in moving ahead. Information is key to &l s

only good case management systems but also alternative sources of data, including surveys,
public discussions, comparative datasets, and independent research.

432. Once, judiciales may haveexisted as a collection sbmewhaindependent actors each
making his or her decisions as best they could do. Tdbay areseen as an organization whose
leaders take a good part of the responsibility for the actions awldigisoof allits members
Romania, having built the foundations feuch asystem over the past two decades, is now
positioned to move to this new status. The transition will be neither easy nor rapid, but is
absolutely essential, and it is hoped that de@or community can assist by recognizing the
countryodos need to reach a new stage in the s
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APPENDIX 1: TERMS OF REFERENCE

1. Objective.The objective of the Advisory Services is: (i) doalye the functioning of
institutions of the judicial system in Romania and (ii) to provide analytical and advisory input to
enable the Recipient to formulate an action program to improve the performance of the judicial
system.

In meeting this objective, theaBk will undertake through the Advisory Services to examine: (i)
the functioning and organization of the judicial system and efficiency of the management of the
institutions within the system: the Ministry of Justice (M®J), the Public Ministry (the PM)

the High Court of Cassation and Justice (the HCCJ), the Superior Council of Magistracy (the
SCM), and its subordinated institutiamghe National Institute of Magistracy (the NIM) and the
National School of Clerks (the NSC), respectively, judicial ingpectourts and prosecutds
offices; (ii) the distribution and management of human and financial resources in the judicial
system; and (iii) the contribution of ICT to the performance of the judicial system.

2. Advisory ServiceExcept as the Recipieand the Bank may otherwise agree, the Bank
shall perform the following Advisory Services, subject to such modifications and refinements
thereof as the Recipient and the Bank may agree upon from time to time to achieve the objective
thereof:

Component 1:Assessment of the organization and functioning of the judicial system and
recommendations to improve its performance

Under this Component, the Bank will provide support to the Recipient for the following
activities:

0] Assess the performance of ingtions of the judicial system.

Under this, the Bank will provide an analysis of the performance of institutions of the judicial
system (Ministry of Justice, Public Ministry, High Court of Cassation and Justice, Superior
Council of Magistracyand its subalinated institutiond the National Institute of Magistracy

and the National School of Clefkdhe judicial inspection, the couyta nd t he pr osec:
offices, in particular with respect to the inflow of cases, their management and their disposal will

be xamined. The assessment wdhalye the relevant normative framework, the distribution of
competencies among and within institutions of the judicial system, the capacity of these
institutions and the effectiveness of their management. The performanseremant areas will

cover the quality of judicial services, their efficiency, their accessibility, and their integrity. The
accountability of above mentioned institutions in fulfilling their tasks will be also examined.

(i) Assess the effectivenesstbe cooperation between institutions of the judicial system in
the delivery of services.
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The scope of this assessment is the effectiveness of the cooperation between different institutions
of the judicial system in the delivery of services. The focus lvéllon the Ministry of Justice,

Public Ministry, High Court of Cassation and Justice, Superior Council of Magistadyits
subordinated institutions (the National Institute of Magistracy and the National School of
Clerks), the judicial inspection, thewtsand t he prosecutorsdé office
professions (lawyers, public notaries, bailiffs) forensic and independent expertise in judicial
proceedings and the legal aid system will be part of this analysis as well. Judicial system
performance will be assessed in terms of service delivery to users of the system. The
performance measurement areas will cover the quality of judicial services, their efficiency, their
accessibility, and their integrity. The mechanisms through which performaoccendability is
managed will also be examined.

(i)  Formulate recommendations on how to improve the performance of institutions of the
judicial system and the performance of the judicial system as a whole.

Component 2: Assessment of the use of humanfiaancial resources allocated to the judicial
system and recommendations for improvement

Under this Component, the Bank will provide support to the Recipient for the following
activities:

) Assess the effectiveness of human resource managemeafuditial system.

The assessment will focus on (1) institutional arrangements, (2) organizational capacities and
staffing levels, and (3) the overall performance of the human resource management system. With
respect to institutional arrangements partic@dmphasis will be placed on the analysis of the

way human resource policies for the judicial system are drafted and implemented and to what
extent they are effective. As to organizational capacities and staffing levels, the analysis will
focus in particudr on the distribution of judicial and ngumdicial staff among and within judicial
system institutions and across the countryds
anticipated workload. The review wainalyze different options to ensure the Xibility of staff

allocation throughout the territory required to adjust to the development of the workload. When

it comes to the overall performance of the human resource management system, particular
emphasis will be placed on the career management gistrates and their evaluation and
promotion system. This analysis will include the legal inspection and the impact of their work on

the performance of the human resource management system. The analysis will also look closely

at the rationing and managemmen o f t he courts and prosecutorso

(i) Assess the effectiveness of financial management in the judicial system.

This assessment of the financial management framework and resource allocation to and within
the judicial system and its institutionslmgover aspects such as (1) institutional arrangements
and the budget process including procurement, (2) budgetary allocations and income generation
of the judicial system, including funding levels, (3) judicial system expenditures, and (4) the
overall peformance of the financial resource management system. As to the budgetary
allocations and income generation of justice system institutions, the analysis will comprise an
assessment of the funding levels and their appropriateness comyitretthe overallpublic

sector budget and service demafa gxample,caseload). Special emphasis will be given to
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options for generating sources of income in addition to budgetary allocations, such as stamp
duties, judicial fees and others and their relation to the laabsés of services. When it comes to
judicial system expenditures, the analysis will include options to achieve efficiency gains by
realigning resource allocation and outsourcing certain support activities. It will also cover the use
of legal aid funds mvided by the Ministry of Justice to the local Bars. With respect to the
overall performance of the financial resource management system, a particular emphasis will be
put on the way financial resources are allocated and to what extent they match the needs

The analysis will be carried out in close cooperation with representatives of each institution to be
assessed. It will require working with those in charge of management of funds in courts and
prosecutorsod6 offices, I nysi$ wildrevievg and utilizet alvaglablé o c a |
datasets and generate additional performance data to fill gaps.

(i)  Recommendations

Based on these analyses specified at (i) and (ii), recommendations will be formulated to improve
the allocation and managemefthuman and financial resources in the judicial system.

Component 3: Assessment of the functionality of the information and communication technology
(ICT) environment and architecture of the judicial system and its management

Under this Component, thBank will provide support to the Recipient for the following
activities:

(1 Assess the functionality of the ICT system within the judicial system at central and local
levels.

This activity will review the ICT environment and architecture supportindgrttreanian judicial
system.The analysis will covefive key areas: i} Review the judicial S
objectives and processes and identify critical business capabilities and functions required to
support the functioning of the judicial systeni) (Review the institutional arrangements to
support the technology requirements of the judicial system, including information and
technology governance and managemen). Assess current ICT systems across the judicial
system in light of their contribietn to critical business capabilities and functiomg) (dentify

the ICT components required to support the fusiede business capabilities and highlight
component gaps in the IC landscape. RProvide an overall ICT architecture and integration
apprach and develop recommendations, a Héyel transition strategy and a roadmap aimed at
ensuring effective alignment of the judicial
investments.

The analysis will be carried out in close cooperatiothwepresentatives of each institution
involved. It will also require working with those in charge of control and management of ICT
systems in the courts and prosecutorso6é office

(i) Recommendations.
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Based on this analysis,ac@mmendations will be formulated to improve the performance of ICT
systems in the judicial system and their contribution to future judicial service delivery.

Component 4: Provision of a systematic framework to identify and mitigate risks affecting the
performance of the judicial system

Under this Component, the Bank will provide support to the Recipient to develop a systematic
framework to identify, prevent, mitigate and overcome risks affecting the performance of the
judicial system within the currenbrmative framework.
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APPENDIX 2: RECENT HISTORY, CHALLENGES, AND STRUCTURE
OF THE LEGAL SYSTEM

Only a brief summary is offered here as most readers will be familiar with the sector. Those
wanting more information are referred to publications in thefistferences.

Legal Tradition and post-1989 Developments

The Romanian justice system follows the continental tradition with France and Germany as
principal models. Under communist regimes (I8 it was subject to the distortions typically
foundinEas ern Europe. These included what many cc
of prosecutors, especially in influencing the outcome of legal actions (Goodale, 2002); limited
independence and a rather restricted, bureaucratic role for judges; arfdriitie evolution of

the legal framework, especially as it applied to private law.

After the fall of the Ceausescu government in December 1989, the country introduced a number

of changes to eradicate past ills. These began with the 1991 Constitutiomewd_aw on the
Organization of the Judiciary (92/1992) both of which stipulated that judges would be
independent and subject only to the law. Nonetheless, instances of political interference with the
judiciary were reported throughout the 1990s as theciegaf the past were abandoned with
great di fficulty. A Aconfusion between the p
only in the I egal framework but az2&8d. in judic

Some additional changes began ir®@%nd were further consolidated with the-poeession

strategy in 2000. Modifications to the Law on Judicial Organization, enacted in 1997, were
criticized locally as extending the rold the Ministry of Justice(MOJ) i we | | beyond
administration of justiceo (to be understood
important, but less central, changes during the 1990s included the promulgation of a new Civil
Procedures Code (1993) and a new bankruptcy(llamw 64/1995, superseded by Law 85/2006)

and the creation of a National Astdrruption Prosecution Office (later thdational Antk
Corruption DirectorateNAD]).

In 2003, the process of judicial reform, especially independence, was taken up with greater
fervor, resulting in a Judicial Reform Strategy released in September that year and the passage of
three laws in 2004: on the Superior Council of Magistrg®&@M), on the Organization of the

Judiciary, and on the Statue of MagistrdtésIhese laws address&ssues reported locally and

by the BuropeanUnion(EU)about t he MOJO6s continuing role i
evaluation of magistrates (a term used for both judges and prosecutors), as well as poor working
conditions and dApolitical pressures. o

It bears mentioning that there is an emerging consensus among reform experts that laws alone,
while important, can rarely bring about the intended changes in behavior of-gy#tem and
external actors. Thus, while the passage of laws and even thercifatew organizations set a

127 Owing to opposition from the Constitutional Court and $uperior Council of Magistragyhe laws were further
modified and the new versions were promulgated in 2005.
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basis for further change, additional measures are needed to ensure that their desired results are
realized (Carothers, 2003; Guptdeinfeld, and Salinas20®2; Hammergren, 2007; Kleinfeld,

2012; Mendelski, 2011; Roos, 201Moreover, as seems to have happened in Romania, laws
once enacted can also be modified to undercut their intended impact.

One of the principal forces motivating these
theEUIi n 2007, d e s p iuedeepdrtingeabokt dliakengesonmitht imphementing the
improved legal framework. Hence tl@ooperation and Verification Mechanis(@VM) was

created, aimed principally at monitoring continuing progress in the areas of judicial reform (and
especially indepenadee) and the fight against corruption. Among the steps taken by the
government in the interest of resolving CVM concerns were the drafting and promulgation of
four major codes (Civil Code, already in effect; Civil Procedures Codesirenin February

2013 and the Criminal Code and Criminal Procedures Code, both to enter into effect if?2014).
Further changes have been made to reduce the
make the latter more transparent, and to transfer, as scheduled, budgatesl/to theHigh

Court of Cassation and Justi¢¢CCJ. Yet this transfer has been continually postponed because

of the impression that the HCCJ is still not ready to take on the new responsibilities.

While this Review was going on, the MOJ and othetaeinstitutions continued preparing a
series of bills, plans, and strategies to address other government concerns. Altiveasgtod
early to evaluate their adequacy and likely outcomes, thettegathem as a positive sign of the
g oV er nme nihginderest im addreseing these issues.

Current Setting and Challenges

By the time this Review was carried out, Romania was in a challenging position for further
improving justice sector performance, despite having met the criteria for EU accessiommgnd be
monitored closely by the CVM. It also faced economic and political difficulties, all with an
impact on the courts and other sector institutions, as well as on completing the institutional
transition to an open economy and stable democratic polity.

Ecoromically, after enjoying high growth rates through 2007, the country suffered economic
contractions in 2008 and onward, and after a brief respite, again officially entered a recession in
the second quarter of 2012. The population is also shrinking. lcestis figures had not been
released as of writing, but it appears that the population may have fallen fromtli@2 to

around 19 million, a more than 10 percent decline. Since joining the Eumigrdtion has

become easiéf’and there is a concerntiah e fibest and the brightest
and residence elsewhere.

Economic declines clearly affect resource allocations to all public instituaoaisjustice is no
exception. They simultaneously create more demands for judicial services as people attempt to
recuperate debts, rid themselves of nonpaying tenants, dismiss excessive workers, retain jobs, or
otherwise seek out what may appear to beotilg way of resolving their economic difficulties.

128 Dates hag been postponed several times and further delays are possible.
129 The trend was visible even before, however. Goo@@0©2: 1372) reports that as of 1992 Romania had a
population of 23 million in the country and 9 million dispersed throughout the rest of Europe and North America.
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Economic declines also may increase ctither the likelihood of joining the gray economy.
When, as in Romania, a decline spurs governmental austerity measures, these add to the
pressures on the courts, base those affected are likely to protest the possible illegality of such
steps.

Cultural factors also pressure the system, including a misguided understanding among some
citizens of the legal system or the role of courts and other organizations. Thisenragre
prevalent among older citizens who grew up under thel®89 regime and so carry ideas and
attitudes formed during that era (or for that matter during much of the 1990s). While Romania
has enough attorneys to cover demand in theory, many citilcenst seek legal advice before
accessing the courts, most probably because they cannot afford it, but also because they may not
understand why it would be needed. Consequently, many civil and criminal complaints are filed
for frivolous, dilatory or similapurposes. Yet prosecutors and judges appear to understand their
role as having to attend to all complaints equally without any option to give lower priority to
cases, divert them, or simply discard th€fgoubtless increasing their workload.

Long-standng informal practices like clientelism and corruption are often put forward as other
cultural factors (Guasti and Dobovsek, 2011). They were prevalent under the communist regime
and are perceived as having hardly disappeared with the democratic trarditiooigh the

series of sector reforms arguably reduced, if not eliminated, the direct influence on the justice
systemobs i nstitutions of t hese practices, t
perceptions$3? which can only be changed by still mgoeoactive sector progradsattacking

what problems still exist, introducing preventive measures, and informing the public of the intent

to i mprove matters. An announcement of a fAzer
transaction) might not be bad idea.

The transition from a communist regime has been blamed for certain dysfunctional pdactices
many stemming from the euphoria of being able to use the courts to make complaints, whether
justiciable or not. It is also possible that certain judiaititudes carry over from the earlier
period or from the transition itseff® Still, the transition began in 1989 and other countries
(Chile for instance) emerged from a prior authoritarian regime later and less chaotically. In any

130 See UNODC (2011). According to Eurostat as of November 2012, overall crime had indred&&znania,
although data report rates only through 2009. Ciimeomaniashowed a sharp decrease in 200%) followed by a

steady increase in 20089, but not reaching the levels of 2000.

B1n Western Europe, the United States, Canadd other develogesystems, complaints usually require an initial
vetting by an intake office before they are entered and sent to a judgesecymor.When trained personnel
staffthis office, they are usually able to elimindtésolous andnonjusticiable complaints é&m the start, and
sometimes to divert them to other agencies (including whateverdfyfegal assistance exist&sking a judge or
prosecutor to do the vetting (as happens in many Latin American countrigdy svastes their timeTo help
unrepresentedlients meet the minimum requirements, courts in developed countries are indyepsividing
standard forms to guide their presentation of the issues, and occasionally also have staff to help them.

132 The National Council for the Study of tiSecuritateArchives (CNSAS) through 2011 made public 42 cases of
judges and prosecutors who had collaborated withSeuritate.Of these 42, 20 received final court decisions
attesting their collaboration.

133 Among magistrates these might include a tendency to siveeformalism (cleaving to every rule, writing
lengthy motivations for even the most straightforward decisions, and allowing even the most blatantly frivolous
claim or dilatory maneuver to avoi d bedgongingdhose higherd wi t h
up within or outside their organizational hierarchies, and a lack of consensus as to what is meant by judicial
independence and how it should affect their individual and collective actions.
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event , R o ntiamhasapiobably beanness linear, more subject to radical and sudden
changes, and certainly more affected by outside pressures (the EU accession criteria and the
CVM) than those in the most logical n&uropean comparator region (Latin Ameriéapr in

fact in some other new EU members.

The broader government al and political envi
Government actions have affected the courts for some time owing to frequently changing laws
and policies introduced since the fall oétG@eausescu regime. Some of the issues (for example,
restitution of confiscated property) have their origins even earherfar back as 1945 in this

case. Those involving wage reductions, fees, and taxes have emerged more recently; their impact
is furthercomplicated by sudden policy reversals and decisions by the Constitutional Court and
ECHR on their legality. Moreover, while the faith of citizens in the justice sector generally and

the courts in particular is not high according to survey data, thefideoce in government or at

least its commitment to meet political promises is apparently lower still.

I n practical terms therefore citizens file an
the government does not come through. Recent caoSesuch anxieties include the
government 6s purported inclusion of the tradi

its decision in August 2010 to deduct a 5.5 percent health care tax from all pensions, and a longer
controversy over the car pation tax3® In the first two cases the Constitutional Court found
against the government, which has promised to repay those affected. The third case was ruled
againstthe governmenty the European Court of Justice in July 2011. However, these decisions
have not prevented judges, pensioners, and car owners from continuing to file cases, in some
instances because they believe they must do so in order to get the money back, and in others
because they believe this is extra insurance for their claims.

Institut ional Map of the Justice Sector

The following is a brief summary. (More information on staffing, other resources, and operations
is primarily inpart3.)

The Judiciary

As per both the 1992 and 2004 laws on the organization of the judiciary, the courts are organized
into four instances: the HCCJ, 15 courts of appeal, 42 tribunals, and 176 district courts or
judecatorii*3®® All have general jurisdiction (that is, hear bothingénal and civil cases, and
subtypes of the latter), despite some recent efforts to introduce specialized tribunals. The HCCJ

134 Rather than Asia, Australia, and so &hile we will not push the comparison, Latin America is the logical
comparator as its countries follow the continental legal tradition and have fully embraced, at least in theory, the full

set of internationally recognized human rightansitioned from athoritarian regimes during the 1980s; and are
alsoaffected by reportedligigh levels of corruption throughout the public and private sectors

135 About 80,600 files were opened in 2012 on restituting of this tax, according to an articl&iarul Finandar,

October 19, 2012, available athttp://www.zf.ro/auto/guverneschimbadin-noutaxaautotaxade-prima
inmatriculareautainlocuitacu-unade-mediu10245774

136 This number was set by Law 304/200fhe real nmber does not always coincide with 8omecourts have

never been created atitere is an effort to close some undedidistrictcc our t s (and accompanyi n
offices).As a rule, setting the number of courts by law is not recommended prasticé, ti es the judici
whenadjustments are required.
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and larger courts of appeal, tribunals, amkecatoriiallow for internal specialization by judicial
panels and chambers or mgividual judge.

All the courts have original jurisdiction for some matters, but most cases are first lodged at the
district or Tribunal level, with the division of labor between the two determined by the amount in
qguestion (former civil and commercial s, now combined into a single civil category),
severity of crime (criminal), and specificity
involving small fines and lesser penalties (many levied by local authorities) enter at the
judecatoriilevd while other administrative and all labor and family disputes are first seen by the
tribunals. The originajurisdiction cases heard by the courts of appeal and the HCCJ largely
involve corruption and other criminal charges against public officials.

In addition to appeals andecurs (see next paragraph), the HCCJ is charged with the
responsibility for encouraging uniform legal interpretations. This has occasionally put it into
conflict with a body not covered here, the Constitutional Court, which hasabotiori and ex
postpowers for determining the constitutionality of laws and their application (Chiriac, 2011).
Cases, once they have exhausted all local remedies, may also be taken to the European Court of
Human Rights (ECHR) in Strasbourg or the Europ€aurt of Justice in Luxembourg on the

basis of their alleged violation of European law. Romania is the country with the fourth largest
number of caseaboutl2,300) pending before the ECHR (after Russia, Turkey and Italy).

Formerly all cases enjoyed #& instances: original judgment; appegld]), in essence a retrial

on issues of merit and law by the next higher court; and cassedimurg, only addressing legal

error, and seen by the third level (court of appeal or HCCJ, depending on where thegeage

In recent years, however, the rules have been modified so that some cases (civil matters
involving amounts undeRON2,000, heard byudecatori) have no appeal of either type and
certain others (for example, civil cases for a value betdRE@N2,000 andRON100,000, again

heard byjudecatorii and all criminal cases heard joyglecatori) have only aecurs which for

them will involve both substantive and legal issues. These changes were made in the interest of
reducing the tri itingadpeald entered doly o alelay a fimal judgment.
(We examind those effects ipart 3)

The Superior Council of Magistracy

Although officially part of the judiciary, the SCM manages its own budget and administrative
offices. The number of internatadf and staffing patterns are, however, subject to budgetary
restrictions (Ministry of Finance and Par | i
recommendations to both these other agencies. This may account for some reported
shortcomings. Another factor mae certain SCM practices such as reliance on magistrates
rather than professionally formed experts to staff offices specializing in topics like human
resources and statistics, and the tendency to rotate them out of these positions every two or three
yeas so as to preclude them from acquiring expertise on the job.
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